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Chapter -1 

INTRODUCTION 

Centre-State relations have remained on centre stage of 
Indian political scenario for quite a length of h e ,  before 1950, 
when the present Republican constitution was adopted and en- 
acted in its entirety on 26-0 1-1950 and even thereafter. Right 
from 19 19, the future of India was seen as a Federal State. In 
fact, Simon Commission put it on record unambiguously : 

"Apart together f ~ ) m  any question of an ultimate Fed- 
eral Union between the Indian States and British India, there 
are, we think very strong ma.~om for the recomtruction of 
the Ind~an Comtitution on a Federal basis. It is only in a 
Federal structure that sufficient elrrsticiv can be obtained 
for the Union of elements of'diverse internal conditiom and 
the communities at very d~fJi.mnt stage ofdevelopment and 
culture. " 

The developments till enactment of Government of In- 
dia Act, 1935 ultimately led to consbtutiond framework for 
future federal polity of the country. The build up of this fed- 
eral pol~ty, of necessity, could not follow the pattern of for- 
mation of Federation of American States, Australia or Canada 
but, even so, the federal polity envisaged for India was to con- 
sist of Indian Provinces and Indian States, as units. The Joint 
Parliamentary Committee on Indian Reforms recorded as un- 
der : 

"Federatiom have commonly resultedfnom an a p e -  
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men1 between independent or at least autonomous govern- 
ments surrendering a definite part of their sovereignv to a 

new Central Organism.. .. .. . . we are jbced with the necessib 
of creating autonomous units and combining them into a 
Federation by one and the same Act. " 

The Federation wcs to consist of all British Provinces, 
till then centrally administered both in legislative as well as 
executive wings, and the Indian states whch were to accede in 
respect of some subjects for legislative purposes to Federd 
Union Legislature and to the extent of the surrender of those 
subjects to accept executive functioning of the C e n ~ e  as well. 
States had the option to join or not to join the Federation. The 
Act of 1935 provided the instrumentality for exercise of this 
choice by providing for an instrument of Accession. 

The sequence of events after enforcement of 1935 Act 
in April, 1937, elections in British provinces and formation 
of governments by lndian Parties, World War 1939-1945, 
India's insistence on independence, equally shrill cries for 
partition of India, non-exercise of option by lndian States to 
join the Constituent Assembly, continued refusal of the Mus- 
lim League to sit in the Constituent Assembly, quick develop- 
ments leading to departure of Lord Wavel and incoming of 
Lord Mountbatten, preparing of the date of independence fiom 
1948 to 1947 for the country, ultimate passage of the Indian 
Independence Act, 1947 on 4th July, 1947, declaring 15th 
August, 1947 as "appointed day" when Dominions of India and 
Pakistan were to be formed all these developments took place 
at breath-taking pace. The Indian States had even so the option 



to join one or the other Dominion, India or Pakistan. 

Indian States, with the lapse of paramountcy on the "ap  
pointed day" i.e. 15th August, 1947 as sovereign entities could 
go the way they chose to exercise the option. Their joining 
had to be voluntary andat the tlme ofjoining they were under 
no obligation to accept any future constitution except by vol- 
untary acceptance or supplementary agreement. The hed the 
right to accept or not to accept provisions of the constitution 
that either Dominion would adopt for itself. 

Partition in 1947 d ~ d  effect a slight change in the per- 
ception about future const~tution that would be adopted for 
the country. From buly federal polity, it took a turn towards 
making this federal polity such that Centre retains some ex- 
traordinary powers too. This seemingly was to ensure a strong 
Centre. It was regarded to be an "imperative necessity." In fact, 
even the second report of the Union Powers Committee places 
on record the following : 

"Now the partilion i s  a settled jact. We are unani- 
tnously (!/'/he view tha/ 11 \~~ould be injurious to the interests 
($the coun/ry to pmvidc fi)r a weak central authoriw which 
would be incapable oj'ensuring peace, in coordinating vi- 
tal matters ($ common concern and of speaking effectively 
, f i r  the whole country in /he international sphere." 

Earlier perception was creation, in a way, of the man- 
date of Cabinet Mission Plan which had discarded partition 
but partition having been an~iounced the earlier perception was 
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held to be non-binding. Indian Federation in the new context 
was to have a strong Centre, of course, retaining all the neces- 
sary features of a federal polity. 

This primarily was the kind of difference in treatment 
which became inevitable in regard to Indian Provinces. Indian 
States who had to be pa~ t  of either of the Dominions by their 
own choice were on a different footing. They constituted the 
real units choosing to be part of a federal system in that the 
unit, upon exercise of voluntary choice in favour of either of 
the two Dominions, would accept federal authority in some 
fields of governance. 

How other Indian States exercisedthis choice, how they 
participated in Constitution framing and in what form did they 
adopt it, is not our concern today. This shall be referred to 
wherever necessary in the pages to follow. But it is relevant to 
mention here that whereas other Princely States signed the 
Instrument of Accession to lndia and subsequently the instru- 
ments of merger, the accession of J &K State was limited only 
to the areas of Defence, External Affairs and Communication. 

Uniquely, Jammu and Kashmir State is the only one to 
have negotiated the tenns of its membership of the Union. 
Right till the Delhi Agreement of 1952, it did not accept any 
provisions of the Constitution of lndia otber than those agreed 
to in the Instrument of Accession and retained its autonomy. 

Autonomy has remained, since the days of accession, 
the heartbeat of the people of the State. Today we find that the 
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State has lost all resemblance to autonomy. Its erosion is the 
primary cause for Kashnir discontent. Keeping this in view, 
Shri Narasimha Rao, the then Prime Minister of India an- 
nounced in 1995 that the Union Government would be pre- 
pared to consider autonomy "short of independence" for 
Jammu and Kashmir. Welcomingthis on behalf of Jarnrnu and 
Kashmir National Confel-ence, Dr. Farooq Abdullah asked the 
Union Government to issue an order under Article 370 to re- 
store the state's autonomy in terns of the Delhi Agreement of 
1952. Whenthis didnot happen, the National Conference boy- 
cotted the Parliamentary poll in 1996. 

Mr. Deve Gowda, as Prime Minister, offered Jammu 
and Kashmir "maximum autonomy" The assurance was incor- 
porated in the C.M.P. (Common.Minimum Programme) of the 
National Front Government, which persuaded Dr. Farooq 
Abdullah and his party National Conference to participate in 
the Assembly elections. The party fought these elections on 
autonomy plank and was returned with a thumping majority. 
Following the resumption of office as Chief Minister, Dr. 
Farooq Abdullah with the approval of his Cabinet promptly con- 
stituted a Committee to examine and recommend measures 
for the restoration of autonomy. This was exactly in accor- 
dance with the mandate given to him by the people of the State 
as also the assurances held out by the Union Government. 



Chapter - I1 

Constitution of the State Autonomy Committee 

The State Government set up a Committee to examine 
the question ofrestoration of autonomy to the state of Jammu 
and Kashmir vide Government order No. 1164-GAD of 1996 
Dated 29-1 1-1996 with the following composition :- 

Dr. Karan Sigh 
Sh. Moh-ud-din shah 
Sh. Abdul Ahad Vakil -do- 
Sh. Abdul Rahim Rather 
Sh. Piyaray La1 Handoo 
Sh. Bodh Raj Bali 
Molvi Ifhkhar Hussain Ansari 
Kushok Tl~iksay 
Shri Teja Singh 

Chairman 
Member 

By a subsequent government Order No. 263-GAD of 
1997 dated 21-02-1997, it was ordered that Shri Teja Singh 
shall be MemberIConvernor of the above committee. Dr. K m  
Singh resigned as Chairman on July 3 1, 1997 and vide Gov- 
ernment Order No. 1303-GAD of 1997 dated 19-08-1997, 
Shri Ghularn Mohi-ud-Din Shah, PWD Minister, J&K Gov- 
ernment was appointed as Chairman w.e.f. the date Dr. Karan 
Singh resigned. By another Government Order No. 1413 of 
1997 dated 05-09-1997 Mirza Abdul Rashid, former Speaker 
of J&K Legislative Assernbly, was nominated as member of 



the Committee. 

Terms of Reference : 
The terms of reference of the Committee are as fol- 

l0.ws :- 

(i) To examine and recommend measures for the 
restoration of autonomy to the state of Jammu and Kashmir 
consistent with the Instrument of Accession, the Constitution 
Application Order, 1950 and the Delhi Agreement of 1952. 

(ii) To examine and recommend safeguards that 
be regarded necessary for incorporation in the UnionIState 
Constitution to ensure that the Constitutional arrangement 
that is finally evolved in pursuance of the recommendations 
of this Committee is inviolable. 

(iii) To also examine and recommend measures to 
ensure a harmonious relationship for the future between the 
State and the Union. 

Four features of these terms of reference deserve par- 
ticularly to be noted,, First, implicit in the exercise is acknowl- 
edgment of the fact that the  State's autonomy, guaranteed by 
Article 370 of the ~ons&ution of India, was eroded in breach 
of its provisions, of those of the Inshument of Accession to 
which Article 370 gave full recognition, of the Constitution 
(.4pplication to Jammu and Kashmir) Order, made under Ar- 
ticle 370, by the President of India on January 26, 1950, ex- 
tending to the State specified provisions of the Constitution 
of lndia which had come into force on the same day, and of the 
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Delhi Agreement of July, 1952. It is this erosion which has 
necessitated "the restoration of autonomy" to the State. As we 
shall point out, till now, 94 of the 97 enhies in the Union list 
have been applied to the State. 26 entries in the Concurrent 
list have also been applied, 6 more with modifications. Even 
in 1954 the Concurrent list did not apply at all. The process 
did not cease. It was accelerated. The Constitutional relation- 
ship that was thus estabIished was contrary to and went far be- 
yond the Delhi Agreement. 

Secondly, if this exercise is to be worthwhile, it would 
be necessary to devise appropriate effective constitutional 
safeguards against any repetition of that unfortunate phase of 
erosion in future. Any constitutional arrangement that is 
evolved to this end must have finality and be "inviolable". 

Thirdly. the exercise has a definite limit and a clear ob- 
jectlve it seeks in effect the full enforcement of the historic 
Delhi agreement concluded between the Prime Minister of 
India, Pt. Jawaharlal N e h ~  u, and the Prime Minister (as he was 
then called) of the State, Shetkh Mohammed Abdullah, the two 
foremost architects of the State's accession to the Union of 
India Implementing thew mutual pledges in that Agreement 
is. at once, the bottom line and the high Ideal we have placed 
before ourselves. 

Lastly, but not least, i t  follows necessarily from the 
foregoing that e f i r t s  in these directions will "ensure a har- 
monious relationship f o ~  the future between the State and the 
Union", ofwhich it is  a member, by redressllly the b%evances 
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of the past and the strains they so needlessly created in the 
relationship. It will strengthen, not weaken, the relationship. 
Far from being inconsistent with each other, the autonomy of 
the State will strengthen the ties that bind it to the Union and, 
with them, the unity of India. 

Our nation is rich in its diversities and we are justly 
proud of it as we are of the bonds that weld us into one nation. 
The Constitution of India reflects both the unity and h e  diver- 
sities. Besides the fundamental rights which protect all citi- 
zens, there are fundamental rights for the protection specifi- 
cally of the "language, script or culture" of any section of the 
citizens (Article 29) and of the right of minorities as such 
"based on religion or language" to establish or administer edu- 
cational institutions of their choice (Article 30). 

There is a whole part (XVI) containing provisions for 
reservation of seats for Scheduled Castes, Scheduled Tribes 
and Anglo-Inhans in the Lok Sabha and in public services as 
well as provisions for the protection of Scheduled Tribes. 

Regional diversities are reflected in special provisions 
with respect to the States ofNagaland (Article 371-A), Sikkim 
(Article 37 1-F), Mizoram (Article 37 1-G) and Arunachal 
Pradesh (Article 37 1-H) which confer "special status'' on these 
states. There are other "special provisions" with respect to 
some states concerning certain areas within those states, for 
example, Article 37 1 relating to the States of Maharashtra and 
Gujrat. In respect of Nagaland and Mizoram, Parliament is 
barred not only from altering religious or social practices but 
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also "customary law and procedure". "administration of civil 
and criminal justice" according to such law, and ownership and 
transfer of land. 

The State of Jamrnu and Kashmir is, thus, not the only 
one to enjoy "a special status" under Article 370. In turn, the 
State is a mosaic of diversities in its regions, groups and com- 
munities. Protection of minorities and regional interests is a 
prime duty. Mindful of this fact, the Government of the State 
appointed, simultaneously with this Committee, a Committee 
on Regional Autonomy. 

The Report we submit to the Government, is addressed 
to the people of the State and, also, to the country. We have 
been fully alive to the hopes and expectations aroused by our 
work as well as the misgivings expressed in some quarters. 
The State has passed through a grim ordeal in the last decade. 
To any who honestly felt alienated or frustrated, for whatever 
reason, our Report will provide assurance that the democratic 
framework does provide avenues of redress. 

We have heard a large cross-section of people within 
and outside the State and received memoranda fiom many per- 
sons and also held discussions with leaders of political par- 
ties, eminent jurists, journalists and members of Parliament 
from Jamrnu and Kashmir in November, 1997. Their names 
are listed in Appendix I and 11 respectively. To all of them we 
express our deep gratitude. We have consulted pertinent lit- 
erature on the State's constitutional history since indepen- 
denoe in order to understand why and how things went wrong 
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after the initial years of promise. It is our firm belief that, that 
happy phase can yet be recalled and repeated if the mistakes 
and misjudgments that led to its termination are corrected. 
Our faith in the future of the State as a willing, content and 
enthusiastic member of the Union of India remains undimin- 
ished. We are beset with problems, misunderstandings and ob- 
stacles. We shall overcome them. All must cooperate earnestly 
in that endeavour. 



Chapter III 

Pre-Independence Scenario 

Situation as it obtained on 14' and 15' August, 1947 
in the State of Jammu and Kashmir was that a movement had 
been launched by the premier political party (National Con- 
ference) in May, 1946 and the slogan of "Quit Kashmir" had 
been echoed all over India. This slogan asked for transfer of 
power from the Ruler to the people of Jammu and Kashinir. 
The movement claimed the right of the people to end discon- 
tent and dissatisfaction created by enforcement of the undemo- 
cratic J&K Constitution Act of 1939 promulgated by the Ma- 
hara;a of Jammu and Kashmir on September 7, 1939. It had 
gone underground after the desperate Ruler chose to ruthlessly 
suppress it. As in the past, Jenab Sheikh Mohammad Abdullah 
and other leaders of this movement were imprisoned. On the 
dawn of independence Jenab Sheikh Sahib was loged in the 
State Army Cantonment in Badami Bagh, Srinagar serving the 
sentence imposed by trial judge for sedition Other leaders of 
the movement were either in exile or underground. 

India become independent on August IS, 1947. Sec- 
tion 1 of the Indian Independence Act, 1947 said that as from 
that date, "two independent Dominions shall be set up in India, 
to be known respectively as India and Pakistan". It proceeded 
to define their territories. But they were confined to the prov- 
inces under direct rule, Section 7(l)(b) declared that the su- 
zerainty of the British Crown over the Indian States lapsed and 
with it all the treaties and agreements between them and the 
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Crown. Section 8(2) of theAct provided that until the Con- 
stituent Assemblies of both States framed their respective 
constitutim, each of them "shall be governed as nearly as may 
be. in;accordance with the Government of India Act, 1935" 
Section .9(l)(c) empowered the Governor General to make 
changes in the Act in its.application to the separate new States. 

Accordingly, onAugust 14, ,1947, the Governor Gen- 
eral made the India (Provisional Constitution) order adapting 
the ~overnment  of India Act 193; asthe interimconstitution 
of Indiawiththe changes specified in the Act. Section 6 of the 
Act provided that "an Indian State shall be deemed to have ac- 
ceded to. the Domiqion if the Governor General has sigrufied 
his acceptance of an Instrument of Accession executed by the 
Ruler thereof '. It proceeded to lay down the minimum essen- 
tial contents of such an instrument. Simply put, three matters 
were to be specified in the Instrument of Accessionin order 
to conform to Section 6. First, acceptance of the functions of 
the central authorities as lajd down in the Act; namely, the 
Governor General, the Dominion legislature, the Federal Court 
and any-oth&.~ominion authority established by or under the 
Act. Seqondly, theRuler had to undertake to give effect to the 
provisions of the Government of lndta Act, 1935 within his 
State "so far, as they are applicable therein by virtue , . of the 
Instrument of Accession". lastly, the Instrument had to "specify 
the matters" which the Ruler accepted as one with respect to 
whichthe Dominion legislature may make laws for the State 
and correspondingly, the executive authority at the Dominion 
in the State. In respect of all the three the,lnstmment could 
specify the limitations as . . well. 
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The Indian Independence Act of 1947 enacted by the 

British Parliament leading to formation of the Indian Domin- 
ion and Dominion of Pakistan had of necessity to recognise 
that with the surrender of imperial power their paramountcy 
over Indian States would, in the process, also lapse and with 
that lapse Indian states' rulers could become sovereign unto 
themselves. India faced yet another difficult period of history. 
The sub continent had as many as 554 states known as native 
Indian states and fear and apprehensions were lurking in all 
minds keen to have a united India as to how the native rules 
would behave in the event of fieedom. March to Independence 
saw such fears gradually removed. Quite in good time hun- 
dreds of these native states by covenants/agreements got 
merged with the Indian Union giving up their rights to free- 
dom or to seperate constitutions. They agreeed to what the 
constitution would gwe to them via the Constitution Assem- 
bly of the Union 

After the adoption of the programme of "New Kash- 
mir" (Naya Kashmir) in September, 1944 and its pre'sentation 
to the Ruler, yet another experiment was launched by him to 
ensure popular association with the administxation. In pursu- 
ance of a notification issued on 2" October, 1944 a nominee 
of the National Conference and other member of Praja Sabha 
were appointed as Ministers in the Cabinet but this experi- 
ment did not last long. The experiment failed when the Na- 
tional Conference nominee resigned It sharpened the struggle 
for ultimate changes in Kashmir. By the time this farce of 
hyarchy ended with resignation of National Conference nomi- 
nee from the Cabinet tbe Cabinet Mission was slated to anive 
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in India to negotiate transfer of power and the future constitu- 
tion for the country. The premier political party in the state, 
All J&K National Congerence, recognised that paramountcy 
of the British would lapse and that time had come when on 
such lapse the peoples' right to exercise the sovereign right 
for governance must take precedence over everythmg else. The 
party demanded that the Treaty of Amritsar dated 16" March 
1846 signed between Maharaja Gulab Singh and the then Brit- 
ish Government in India which was in the nature of a sale 
deed and was thus an insult to the people of the State must go 
lock, stock and barrel. This become the theme. The "Qut Kash- 
mi? movement was launched in early 1946(April-May). A me- 
morial was submitted to the Cabinet Mission claiming the right 
to have sovereignty restored to the people rather than the Ruler. 



Chapter IV 

Accession to India 

The State of Jamrnu and Kashmir acceded to the Do- 
minion of India on October 26, 1947 when its Ruler, Maharaja 
Hari Singh, signed an I n s w e n t  of Accession and the Gover- 
nor General of India, Lord Mountbatten, accepted the Instru- 
ment. The texts of the letters exchanged between the Maha- 
raja and Lord Mountbatten and the Instrument of Accession as 
well as the circumstances in which they were executed are set 
out in the Government of India's White Paper on Jamrnu and 
Kashmir (1948). The three documents, viz. the Maharaja's let- 
ter and the Governor General's reply accepting the Instrument 
of Accession and the Instrument of Accession are appended 
as Appendix LU. 

By the Instrument of Accession, the Maharaja of 
Jammu and Kashmir accepted three subjects as ones on which 
the Dominion Legslature "may make laws for the State". They 
were: Defence, External Affairs and Communications. A sched- 
ule to the Instrument listed precisely 16 topics of legislation 
that fell under those three heads. There was another section 
(D) in the Schedule on matters "Ancillary". Four were listed - 
elections to the Dominion Legislature, offences against laws 
made under the above subjects, inquiries and statistics con- 
cerning then; and "jurisdiction and powers of all courts with 
respect to any of the aforesaid matters but, except with the 
consent ofthe Ruler of the Acceding State, not so as to confer 
any jurisdiction or powers upon any courts other than courts 
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ordinarily exercising jurisdiction in or in relation to that State". 

By the Instrument, the Maharaja also accepted, as Sec- 
tion 6 of the Act required, the functions conferred on the Do- 
minion authorities by the Act, namely, the Governor General, 
the Dominion Legislature and the Federal Court. 

For the federal machinery to function properly any 
document of adherence executed, either before or after ,the 
establishment of the federation, must specifL the subjects it 
yields to the federal union and the provisions of the Constitu- 
tion which it accepts. The Govenunent of India Act, 1935 
provided the basics of a federation. It was readily available for 
adaptation by al l  concerned. The Constitution of India is a more 
elaborate document. Article 370 had perforce to empower the 
President of India to make ordersseparately in order to specifL 
both the Union subjects and provisions concerning the federal 
structure. The State was careful to ensure right till the,Delhi 
Agreement that it did not accept all the provisions and retained 
its own institutions and its autonomy. S i~cant ly , ,Clause  5 
of the Instrument provided against any variation of its terms 
without the Ruler's consent. Clause 7 read thus: "Nothing in 
this Instrument shall be deemed to commit me in any way to. 
acceptance of any future Constitution of India or fetter my 
discretion to enter into arrangements with the Government of 
India under any such future Constitution". Clause 8 said:~"Noth- 
ing in this Instrument affects the continuance of my sover- 
eignty in and over this State, or, save as pr0vided.b~ or under 
this Instrument, the exercise of any powers, authority and rights 
now enjoyed by me as Ruler of this State or the validity of any 
law at present in force in this State". 
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The State of Jammu and Kashmir was then govemed by 

the Jammu and Kashmir Constitution Act, 1939. Justice Dr. 
A.S. Anand, a distinguished Judge of the Supreme Court, now 
Chief Justice of lndia, opined in his book, The Development 
of the Constitution of Jammu and Kashmir: "The Govenunent 
of Jammu and Kashmir did not accept the Constitution of In- 
dia as a Constitution for the State. Despite the accession, the 
State was stdl to be governed by the old Constitution Act, 1939. 
This was because the Government of India had given an under- 
taking that the people of Kashmir could fiame their own Con- 
stitution. The Govel-nment of lndia could not force the State 
to accept the constitution (of lndia), for that would violate the 
agreed terms of the association of Kashmir with India. The 
State had voluntarily surrendered three matters onlyand the 
Government of India could not enlarge the sphere of its juris- 
diction at its own discretion".' (Universal BookTraders, Delhi 
Third Edition 1994 Page 99) 

The Maharaja made an order on October 30, 1947 ap- 
pointing Sheikh Mohammed ~bdullah as "the Head of the Ad- 
ministration with power to deal with the emergency" and ap- 
pointed a twenty-thee member Emergency Council "pending 
the formation of the lnterim Government". By a proclamation 
issued on March 5, 1948 the Maharaja decided "to replace 
the Emergency Administration by a popular lnterim Govem- 
ment and to provide for its powers, duties and functions, pend- 
ing the formation of a fully democratic constitution". 

- - 

1 .  Justice A.S.Anand : 
The Development ol'llic Constitution oL Jammu & Kashlnir 3" Edition. 
1994 page 99 
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Sheikh Mohammed Abdullah was appointed Prune Min- 

ister. The Council of Ministers was to function "on the prin- 
ciple of joint responsibility". It was enjoined to convene "a 
National Assembly based upon adult suffrage" to frame a Con- 
stitution. The Assembly was to submit the Constitution 
"through the Council of Ministers for my acceptance". 

This was a reference to a Constitution for the State. 
Right from the beginning in 1948, there was no doubt in an). 
quarter that, regardless of the arrangements in respect of other 
former Indian States, the State of Janunu and Kashmir would 
have its own Constitution as a member of the Indian Union. 
Uniquely, the State is the only one to have negotiated the terms 
of its membership of the Union. The negotiations were spread 
over five months. 

Negotiations on the provisions in the proposed Con- 
stitution of India that would embody the term$ of the State's 
membershp of the Union began when a conference of the lead- 
ers of the National Conference and of the leaders at the Cen- 
tre was held in Delhi on May 15 and 16, 1949. Pt. Jawahar La1 
Nehru recorded the issues discussed in a letter to Sheikh Saheb 
on 18th May. The State was to have its own Constitution and 
"it will be for the Constituent Assembly ofthe State, when 
convened, to determrnr in respect of ilvlzat other subjects 
the state m q  accede ". On May 27, 1949, a member of its 
Drafting Committee, Sir N.Gopalaswarny Ayyangar moved an 
amendment to the Assembly's Rules empowering "the Ruler 
of Kashmir on the advice of his Prime Minister" to nominate 
the State's four representatives to the Constitution Assembly 
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pledge and signed the Register of Members of the Constitu- 
ent Assembly of lndia. 

It must be mentioned at the outset in all fairness that 
the texts of Sheikh Mohammed Abdullah's letters of October 
12 and 15, 1949 are not available, where as those of Mr. 
Ayyangar and Sardar Vallabhbhai Patel's letters to him and to 
each other, are. On October 12, Sheikh Saheb complained to 
Mr. Ayyangar, as he recalled in his letter of 17th October, that 
the draft Article 306-A (with modifications, the present Ar- 
ticle 370) which he had gven to Mr. M.A. Beg "failed to imple- 
ment the pledges given to us" and was, therefore, unaccept- 
able. Two meetings followed on October 15. After the first, 
Mr. Ayyangar wrote to Sardar Patel enclosing h s  draft of the 
Article. It did not provide a finality to further acquisition of 
power by the Centre by stipulating that the concurrence of the 
State Govenunent to such acquisition shall be ratified by the 
Constituent Assembly. 

Mr. Ayyangar presented another draft latter on Octo- 
ber 15, which drew a protest fiom Patel and rejection by Sheikh 
Saheb, both, on 16thOctober. Mr. Ayyangar prepared yet an- 
other draft in consultation with Kashm~r's representatives. It 
was finalized on the afternoon of October 16, 1949. On the 
assurance that the agreed draft would be moved, Mr. Beg with- 
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drew his own amendment. Sheikh Mohammed Abdullah re- 
corded the agreement in another letter of 16th October and 
thanked Ayyangar for h s  pains. 

On October 16, 1949 a "Final Draft" of Article 306-A 
was settled between Mr. N. Gopalaswamy Ayyangar and Mirza 
Mohammed Afial Beg and Mr. M.A. Shahmiri. It read thus : 

FINAL DRAFT OF ARTICLE 306-A [JAblblU & 
KASHMIR] AS SETTLED BETWEEN THE HON'BLE 
SHRC N. GOPALSWAMY AWANGAR ON THEONE SIDE 
AND MESSERS BEG AND SHAHMW ON THE OTHER 
ON OCTOBER 16,1949. 

"306-A (1) Notwithstanding anything contained in 
this Constitution, 

(a) The provisions of article 2 I l -A of this Constitu- 
tion shall not apply in relation to &e State of J m u  and Kashmir, 

(b) The power of ParIiament to make laws for the 
State shall be limited to : 

(i) thosematters inthe Union list andthe Concurrent 
list which, in consultationwith the Gove~-nm&t of State, are de- 
clared by the President to correspond to matters specified in the 
Instniment of Accession governing the accession of the State to 
the Dominion of India as the matters with respect to which the 
Dominion Legislature may make laws for the State; and 
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(ii) such other matters in the said lists as, with the 
concurrence of the Government of the State, the President 
may by order specify; 

EXpfQnQti~n :- 

For the purposes of this article, the Government of the 
State means the person for the time being recognized by the 
Union as the Maharaja of Jammu and Kashmir acting on the 
advice of the Council of Ministers appointed under the 
Maharaja's Proclamation dated the 5th March 1948. 

(c) the provisions of Article I of this Constitution 
shall apply in relation to the State ; 

(d) such of the other provisions of this Constitution 
and subject to such exceptions and modfications shall apply in 
relation to the State as the President may by order specify : 

Provided that no such order which relates to the mat- 
ters specified in the Instrument of Accession of the State afore- 
said shall be issued except in consultation with the Govern- 
ment of the State; 

Provided further that no such order which relates to 
matters other than those referred to in the preceding proviso 
shall be issued except with the concurrence of that Govern- 
ment: 

(2) If the concurrence of the Government of the 
State referred to in sub-clause (b) (ii) or in the second proviso 
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of sub-clause (d) of clause (1)  was gi:.e~i before the Constitu- 
ent Assembly for the purpose of framing the Constitution of 
the State is convened, it shall be placed before such Assembly 
for such decision as it may take thereon; 

(3) Notwithstanding anything in the preceding 
clauses of this article, the President may, by public notifica- 
tion, declare that this article shall cease to be operative or 
shall be operative only with such exceptions and modifica- 
tions and from such date as he may specify ; 

Provided that the recommendation of the Constituent 
Assembly of that State shall be necessaly before the Presi- 
dent issues such a notification." 

This draft was finally agreed on October 16, 1949: What 
happened next day, October 17, 1949 in the Constituent As- 
sembly was recorded immediately thereafter that very day by 
Sheikh Saheb in a letter to Mr. Gopalaswamy Ayyangar. 

"This morning when we expected the final draft, which 
had appeared in the List of Amendments circulated by the Sec- 
retary of the Constituent Assembly, to come up before the 
Assembly, you and Maulana (Azad) Saheb came to me and asked 
me if I could accept an important change in the Explanation to 
Sub-clause (b) of Clause (1) of the draft Article 306-A, as 
appearing in the list of Amendments. After careful considkr- 
ation of the proposed amendment in the Explanation, my col- 
leagues and I told you both in the lobby that it was not possible 
for us to accept this change in the final draft and you and 
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Maulana Sahib left us while we were still discussing the mat- 
ter in the lobby amongst ourselves, the draft Article 306-A 
wasmoved by you in the Constituent Assembly, and when part 
of' your speech was over, we were told by someone that the 
draft Article had been taken up by the .4ssembly, and there- 
fore, we took our seats in the Assembly Hall. We could not 
conceive that any amendment in the final draft, as circulated 
in the list of Amendments, would be made by you without con- 
veying your final decision in the matter to us, and so we took 
it for granted that the final draft Article 306-A was presented 
before the Assembly in the fomi in which it had our consent; 
and therefor, when it was passed by the Assembly, we did not 
take part in the debate. While Maulana Sahib and you came to 
us to discuss the matter with us in the lobby, I clearly told you 
that in the event of any change in the linalized draft Article 
306-A we should be at liberty to move the amendment, of whlch 
notice had been given by Mn Beg and his two other colleagues 
and which had been withdrawn on the express assurance given 
by you yesterday. In these circumstances, it was not possible 
for us to move any amendment and we did not get an occasion 
to express our views on the matter before the open House." 

Sheikh Saheb threatened to resign from the Constitu- 
ent Assembly. Mr. Ayyangar replied 011 October 18. He did not 
deny that the draft had been unilaterally changed. "It is true 
that after having unsuccessfully attempted, alonbwith Maulana 
Azad, to persuade you to agree willingly to the substitution of 
the words 'for the time being in office' for the word 'appointed', 
I did move the aiticle with that amendment after obtaining the 
permission of the President to do so.' He ;u.gued that it was "a 
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trivial change" in response to the desire expressed by a large 
number. of the leading Members of the House. The Prime 
Minister ~ t .  Nehru was abroad then. Mr. Ayyangar hunself re- 
corded that "the words in the Explanation as agreed to between 
us are Council of h4i11isters appointed under the Maharaja's 
Proclamation dated March 5, 1948." The words appearing in 
the Article as passed yesterday are "the Council of Ministers 
for the time being in ofiice under the Maharaja's Proclama- 
tion dated March 5, 1948." His plea that "the change of words 
does not constitute the slightest change in sense or substance" 
was wrong. Underthe agreed Explanation. Sheikh Saheb's dis- 
missal in 1953 would have been a Constitutional impossibil- 
ity. 

In his letter to the Prime Minister Pt. Jawaharlal Nehru 
on November 3, 1949 on his return from the United States of 
America, Sardar Patel also admitted that t l~e draft "was modi- 
fied to cover not merely the first Ministry so appointed but 
any subsequent Ministries which may be appointedunder that 
proclamation". 

The Constituent Assembly adopted the Constitution 
of lndia on Novembe~ 26, 1949. (C.A.L). ; Vol 12, P. 995). 
It repealed the Government of lndia Act, 1935. Article 394 
provided that mosc of its provisions would come into force 
from January 26, 1950. On November 25, 1949 the Maha- 
raja of Jammu and Kashmir made a proclamation declaring 
that "the Constitution of lndia shortly to be adopted by the 
Constituent Assembly of lndia shall in so far as it isappli- 
cable to the State of Jainmu and Kashmir, govern the Con- 



26 
stitutional relationship between this State and the contem- 
plated Union of  India..."! On Janual-y 26, 1950 the 
President of  India made the first Constitution CApplication 
to Jammu and Kash~nir) Order, 19502 under Article 370 of  
the Constitution o f  India. It conformed strictly to the In- 
strument of  Accession. 



CHAPTER - V 

Article 370 of the Constitution 
of India 

Article 370 of the Constitution reads thus : 

370. Temporary Provisions with respect to the State of 
Jammuand Kashrmr(1) ~otwi ths tad ing  anything in this Con- 
stitution. 

(a) the provisions of article 238 shall not apply in 
relation to the State of Jammu and Kashmir; 

(b) the power of Parliament to rnake laws for the 
said State shall be limited to ; 

(i) those matters in the Union list and the Concur- 
rent list which, in consultation with the Government of the 
State, are declared by the President to co~~espond  to matters 
specified in the instrument of Accessro~~ governing the acces- 
sion of the State to the Dominion of India as the matters with 
respect to which the Dominion Legislature may make laws 
for that State ; 

(ii) Such other matters i n  the said Lists, as, with the 
concurrence of the Goven~rnent of the State, the President 
may by order specify. 

Explanation :- For the purpose ol'tliis article, the Gov- 
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enunent of the State rneans the person for the time being 
recognised by the Presidents the Maharaja of Jammu and Kash- 
mir acting on the advice of the Council of Ministers for the 
time being in ofice under the Maharaja's Proclamation dated 
the fifth day of March, 1948; 

(c) the provisions of article 1 and of this article shall 
apply in relation to that State; 

(d) Such of the other provisions of this Constitution 
shall apply in relation to that State sul?iect to such exceptions 
and modifications as the President may by order specify : 

Provided that no such order which relates to the mat- 
ters specified in the Instrument of Accession of the State re- 
ferred to in paragraph (i) of sub-clause (b) shall be issued ex- 
cept in consultation with the Government of the State : 

Provided further that no such order which relates to 
matters other than those referred to in the last preceding pro- 
viso shall be issued except with the concurrence of that Gov- 
enunent. 

(2) If the concurrence of the Government of the 
State referred to in paragraph (ii) of sull-clause (b) of clause 
(1) or in the second proviso to sub-clausc (d) of that clause be 
given before the Constituent Assembly for tlrepulpose of fram- 
ing the Constitution of the State is conve~~ed, it shall be placed 
before such Assembly for such decision as it may take thereon. 
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(3) Notwithstanding anything in  the foregoing pro- 
visions of this article, the President may, by public notifica- 
tion, declare that this article shall cease 'to be operative or 
shall be operative only with such exceptions and modifica- 
tions and from such date as he may specify: 

Provided that the recommendation of the Constituent 
Assembly of the State refelred to in clause (2) shall be neces- 
sary before the President issues such a notification. 

A careful study of the text reveals six special provi- 
sions for Jammu and Kashmir. First, it exempted the State to- 
tally from the provisions of the Constitution of India provid- 
ing for the governance of the states. It was allowed to have its 
own constitution within the Indian Union. 

Second, Parliarne~~t's legislative power over the State 
was restricted to three subiects defence, external affairs and 
communications. The President could extend to it other pro- 
visions of the Constitution to provide a constitutional frame- 
work if they related to the matters specified in the Instrument 
of Accession. For all this, only "consultation" with the State 
Governmentwas required since the State had already accepted 
them in 1947 by the lnstrurnent of Accession. 

Third, if other "constitutional" provisions and other 
Union powers are to be extended to the State of Jammu and 
Kashmir the prior ' 'conc~~~rence" of the State Government was 
required. 
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The fourth feature is that even that concurrence alone 

did not suffice. It had to be ratified by the State's Constituent 
Assembly. This is ofien overlooked. Article 370 (2) says 
clearly : ''If the concurrence of the Govenunent of the State 
be given before the constituent assembly for the purpose of 
earning the Constitution of the State is convened, it shall be 
placed before such Assembly for such decision as it may take 
thereon." 

The fifth feature is that the State Government's author- 
ity to give the "concurrence" lasts only the State's Constituent 
Assembly is "convened". It is an "interim" power. Once the 
Constituent Assembly met, the State Gove~iunent cannot give 
its own"concurrence". Still less, after the Assembly met and 
dispersed. Moreover, the President cannot exercise his power 
to extend the Indian Constitution to Jamrnu and Kashmir in- 
definitely. The power has to stop at the point the State's Con- 
stituent Assembly drafted the State's Constitution and decided 
finally what additional subjects to confer on the Union and 
what other provisions of the Constitution of India it should 
get extended to the State rather than having their counterparts 
embodied in the State Constitution itself Once the State's 
Constituent .4ssembly has finalized the scherne and dispersed, 
the President's extending powers ended co~npletely. 

The sixth special feature the last step in the process, is 
that Article 370(3) empowers the President to make an order 
abrogating or amending it. But for this, also "the recommen- 
dation" of the State's Constituent Assembly "shall be neces- 
sary before the President issues such a norification". 
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Article 370 cannot be abrogated or amended by re- 

course to the amending provisions of the Constitution which 
apply to all the other states because Article 368 has a proviso 
which says that no constitutional amendment "shall have ef- 
fect in relation to the State of Jammu and Kashmir" unless 
applied by order of the President under Aticle 370. That re- 
quires first the concurrence of the State government and sub- 
sequent ratification by its Constituent Assembly. 

Article l(1) of the Constitution of India says that India 
shall be a Union of States. Sub-clause (2) adds that the states 
shall be specified in the First schedule, this schedule men- 
tions the State of Jammu and Kashmir. But, it is extended to 
the State only through Article 370 (1) (c) which says: "The 
provisions of Article 1 and of this Article shall apply in rela- 
tion to that State." This is not without legal significance and 
consequence. Mr. G.L.Nanda was, therefore, right in pointing 
out, as Union Home Minister, on 4th December, 1964 in the 
Lok Sabha, that it would be "totally wrong to assume that with 
the repeal of the Article all Constitutional provisions would 
automatically apply to Kashmir". Mr. S.B.Chavanmade simi- 
lar comments on March I ,  1993. 

Article 370 was authoritatively explained by its mover 
in the Constituent Asse~nbly. Mr. N.Gopalaswamy Ayyangar, 
contemporaneously and in 1952 by the President of the As- 
sembly, who became the first President of India, Dr. Rajendra 
Prasad. 

Mr. Ayyangar said in the Constituent Assembly on Oc- 
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tober 17, 1949. 'We have also agreed that tlie will of the people 
particularly to matters wliich are not mentloneo in MIL- LLLILLU- 

ment of Accession, and it is one of our commitments to the 
people and Governn~eiit of Kashrnir rho/ rro sltch additions 
should be made excepl 1111th the consent (!/'the Constituent 
Assembly which may he called in the State,/br the purpose 
offruming its Constit~rtion. In olher words, what we are com- 
mitted to is that these trtl(/it~ons are mat~ers for the determi- 
natio I of the Constiluent Assembly o f t h ~ ~  State ". 

Mr. Ayyangar explained that, "the provision is made that 
when the Constituent Assembly of the State has met and taken 
its decision both on the Constitution for the State and on the 
range of federal jurisdiction over the State. the President may 
on the recommendation of that Constituent Assembly, issue 
an order that this Article 306 A shall either cease to be opera- 
tive or shall be operative, orlly subject to sl~ch exceptions and 
modifications as may be specified by him But before he is- 
sued any order of that kind, the recommendation of the Con- 
stituent Assembly will be a condition precedent". 

This unique process of Presidential orders altering 
Constitutional provisions by an executive order ends with the 
final decision of the State's Constituent Assembly, "When it 
has come to a decision 011 the different matters, it will make a 
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recommendation to the President who will either abrogated 
Article 306A or direct that it shall apply wit11 such modifica- 
tions and execeptions as the Constituent Assembly may rec- 
ommend." Mr. Ayyangar I-epeatedly said that the Government's 
concurrence alone will not do. "That concurrence should be 
placed before the Constituent Assembly when it meets and 
the Constituent Assembly rnay take whatever decisions it likes 
on those matters."' 

The White paper on Indian States made an important 
exposition of the Constitutional changes in para 221 at page 
1 13 in chapter XI entitled "Indian States under the New Con- 
stitution". Refening to Arhcle 370 i t  said"Steps will be taken 
for the purpose of convening a Constituent Assembly which 
will go into these matters in detail and when it comes to a 
decisionon them, it will make arecommendation to the Presi- 
dent who will either abrogate Article 370 or direct that it shall 
apply with such modifications and exceptions as he may 
specify." Thus, the State's Constituent Assembly's decision 
was to mark a finality to the exercise of the President's pow- 
ers under Article 370. 

On July 29, 1952, Sheikh Saheb w o t e  to Pt. Nehru to 
inform him that the Constituent Assembly proposed to elect 
the State's Head of the State on August 16, 1952 and he wished 
that the necessary Order under Article 370 should be issued 
by the President in time to make i t  possible. Pt. Nehru replied 
immediately that vely day. His letter of July 29, 1952 is very 

I .  (CAD. .  Vo1.8, Pagcs 424-427) 



inshuctive. It is reproduced below: 
New Delhi 

July 29, 1952 
My dear Shaikh Saheb, 

I have just received your letter of'lhe 29Ih July about 
the Head of'the Siu/e. I c/o no/ .see how we can go thmugh 
all the various processes aboul /his mailer befbre /he 16th 
August. It is not aperfic~ly clear matter froin the legal point 
ofview how far the Presrdeni con issue notrjications under 
Article 370 several limes. In any evenr, il would be desir- 
able to include in one no~ijication such presenl changes that 
we have decided to make. To have repealed notr$carion.s 
following one another in ,fairly quick succession would be 
odd, aparl from thc po.ssible difj'iculry aliozr/ their l ega l i~ ,  
We are having this mailer examined 

There is al.so ihe question r!f how the preseni 
Maharaja should be deal/ ivi~h. 1 he obviozr.sIv easy and deco- 
K)US course is for him lo abdica~e. I hope he will c/o SO. I f '  
not, then it may become necessary for ihr, I'resident to take 
some step. All this has to be thotrghr out. 

In this ma//eryou will apprecra~e thal we have 
to proceed with the concurrence of'rhe Presrdent. TheJnal 
decision, no doubt, I S  thal of'lhe Governincnt. Bur we can- 
not hustle the J'msidenl. 

I am sendrng your letter lo flr: Katju und 
(;opalaswami Ayyangar: 
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Yours sincerely, 

Jawaharal Nehru 

Evidently, the President. Dr. Rajendra Prasad, one of 
the leaders of the Patna Bar, had expressed his doubts about 
the legality of successive orders under Article 370. This im- 
pression, which Pt. Nehru's letter conveys, is fully borne out 
by Dr. Prasad's note to Pt. Nehru sent under a covering letter 
dated September 6, 1952 It was first published only in 1991 .' 
In view of its high relevance we reproduce this authoritative 
document in full as Appendix W1. 

The President pointed out the uniqueness as well as the 
incongruity of amending a Constitution by mere executive 
order. "Nowhere else, as,far as I can see is there anyprovi- 

sion authorizing /he execurive government lo make amend- 

ments in the C o n s ~ i ~ ~ r ~ i o n  .... " The crucial issue was whether 
the President's power to make such orders under Article 370 
"is exercisable from time to time or is exhausted by a single 
exercise therefore. Jlrdging by rhe langtrcrgc employed and 

by the very exceptional naltrre ofrhe power conjirred, I have 

li/tle doubt myselj'lhal ihe intention is /ha/ /he power is to 

he exercised only oirt.e, ,fi,r then alone would it he possible 

to delermine u ~ i i h  p rec~ .~ ion  which par~icrrlar provisions 

should he excepred (md which modified 7he fac/ /ha/ ihe 

Presideni is also ~ y l r i r e t l  lo spec~fi the dale,fi.om which ihe 

notificalion is to lake e82c.l also rends to confirm this view. " 

1 Dr. Rajender Prasad: Corrcspondcnce and Select Docl, ,nc~~ts Edited by Valmiki 
Choudhary, Allied Publishers I,ld Now Dclhi. Volume I S ,  pitges 104-10R 

- - 
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Elaborating on his reasoning the President concluded: 

"The correct view appears to be that recourse is to be 
had to this clause ((c1.3) of Article 370) only when the con- 
stituent Assembly of the state (SIC. he meant clearly the con- 
stitution) has been fully ti-anied ." 

This interpretatio~~ accords with the terms of the pro- 
vision, Article 370, with its author Mr. N.  Gopalaswamy 
Ayyngar's exposition in the constituent Assembly, with Prime 
Minister Jawaharlal Neliru's letter of July29, 1952 and his 
other pronouncement, will; Sheikh Moham~~iad Abdullah's un- 
derstanding of Article 370. and indeed, with the entire pro- 
cess before and after the adoption of Arhcle 370. On the other 
hand, not one contemporaneous document cotradicts this in- 
terpretation or supports the unco~istitutional practice that later 
came in to vogue. Pt. Nehru's lettcl. to Sheikh Saheb on august 
1,1952 mentioned the aspect of propriety besides legality. "As 
1 have written to you, there is doubt here as to whether we can 
issue a succession of President's orders dealing with these 
questions piecemeal. Apiut fiom the legality, there is also the 
question of propriety" 

Shedch Saheb told the State's Constituent Assembly on 
August I I ,  1952 that "the fact that Article 370 has been men- 
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tioned as temporary provision in the Constitution does not 
mean that it is capable of being abrogated, modified or re- 
placed unilaterally. In actual fact, the temporary nature of this 
Article arises merely from the fact that the power /o$nalise 

the Constitution rela/ion.ship between ihc State and rhe 

(Inion has been .spec~/icrrlly vesled in /he .Jammu and Kash- 

mir C:onstituenl As.renibly ". This power ceases to be one of 
impartingfmality if, even after the Assembly's dispersal, modi- 
fications to the Constitution and arnuseme~it of power by the 
Centre can take place with the colicurrencc of another execu- 
tive body, the State Govrrnment. Later, o~.ders under Article 
370 were passed even with the concurrence of the Governor 
alone, who is removable From office by the Centre at any mo- 
ment. He, thus, accorded "concurrence" to the centre at its 
bidding as, indeed, did some Chief Ministers of the State. 

Sheikh Saheb continued: "It ji11lo1v.s that whatever 

mod~jications, amendnien~s or. c,rc,eption.v /ha/ may become 

necessary either to Article 370, or any o~her  Article in the 

('onstitution oflndi~t In /heir upplicalion /o the Jammu and 

Kashmir State, are .s~~b je~ . t  to ilrc decisio~l.~ r!fthis sovereign 

body". Obviously, once this body disperses after completion 
of its task, no amendments to the Constitution of India could 
be made in their application to tlie State for the simple reason 
that the sovereign and appointed ratifying body no longer ex- 
isted. Any other intelpretation would reduce the terms of Ar- 
ticle 370 to anaught and tlie entire exercise toa farce by mak- 
ingpermanent what was ~neant to be atransito~y arrangement 
till the Constituent Assernbly of Jamrnu ant1 Kashmir fmalised 
(a) The State's Constitution and (b) its corresponding recom- 
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mendation to the President, as envisaged by Article 370. 

Sheikh Saheb warned: "I would like to make it clear 
that any suggestions of altering arbitrarily this basis of our 
relationship with India would not only constitute breach of the 
spirit and letter of the Constitution, but it may invite serious 
consequences for a harmonious association of our State with 
India." 

At its fourth session on August 20, 1952 the State's 
Constituent Assembly passed a detailed Resolution in imple- 
mentation of its Resolution of June 10, 1952 on the Head of 
the State. 

The president of India persisted with his objections till 
as late as November 7, 1952 insisting that the Constituent 
Assembly "should come to a decision on all matters relating 
to the State's Constitution......"'. The Prime minister of India 
was in bind. He had agreed with the President's views on the 
legality but termination of the royal dynasty was also part of 
the Delhi Agreement. He was under pressure from Sheikh 
Saheb and his colleagues. Pt. Nehru, thel.efore, wrote to the 
President on the same day, November 7, 1952 : "1 can only 
repeat what I have said above that we have considered every 
aspect of this question and come to certain conclusion which 
have to be given effect to now. We cannot reopen six month's 
discussions". 

Accordingly. , n November 15, 1952 Constitution or- 
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der No. 44 was made by the President under Article 370: "In 
exercise of the powers conferred by this al.ticle the President, 
on the recommendation of the Constituent Assembly of the 
State of Jammu and Kasll~nir, declared that, as from the 17Ih 
day of November, 1952 the said Article 370 shaIl be operative 
with the modification that for the explanation in clause ( I )  
thereof, the following exl~lanation is substituted namely :- 

"Explanation for the purposes of this article, the Gov- 
ernment of the state means the person for the time being rec- 
ognized by the President on the recommendation of the legis- 
lative Assembly of the State as the Sadar-i-Riyasat of Jammu 
and Kashmir, acting on the advice of the council of Ministers 
of the state for the time being in office."' 



Chapter VI 

Convening of the J&K Constituent Assembly 

After adoption of the Constitution of India and its ap- 
plication to the State of Jammu and Kashmir pursuant to proc- 
lamation dated 2SL1' Novcmber, 1949 and enforcement of the 
Constitution on 26"' of January, 1950, the cor~stitutional rela- 
tionship of the state with the Union of India was shaped by the 
Constitution (Application ti, Jainrnu and Kashmir) order of 
1950. This order specified matters corresponding to those in 
respect of which the State had acceded to the Indian union ac- 
cording to the terms of the Instrument of Accession. These 
are given in the 1st Schedule to the aforesaid Order. 

This Order further mentioned that in addition to the provisions 
of Article I and Article 370 of the Constitution the only other 
provisions of the Constitution shall apply in relation to the 
state of Jammu and Kashinir, shall be those specified in the 
Second Schedule to this Order and shall so apply subject to 
the exceptions and modifications specified in the Second 
Schedule. 

The jurisdiction of the Union Parliament to legislate 
with respect to out- State W;IS thus clearly defined consistently 
with the position that emerged ;I., a result of having ceded the 
powers pursuant to lnst1.11men1 of Accession. The rest of it 
was left for the state to take care of in its own Constitution. 

While this was so, the need for a constitution for the 
state of Jamrnu and Kashtnir was also vely intensely felt not 
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only for the reason of detiliiiig the state's legislative power 
but also for other reasons. Total uncertainty on the political 
horizon was eating into tlie vitals of the social fabric. The fu- 
ture of the ruling dynasty also required to be settled. Rightly 
had the Article 370 of Constit~~tion of lndia Consistent with 
the National Conference stand throughout in respect of the 
right of the Jammu and Kilshmir state to frame its own consti- 
tution envisaged a Constituent Assembly. Kashmir has its own 
history of fieedom movement and as we have seen above, New 
Kashmir programme had envisaged aNational Assembly for 
the State of Jammu and Kashmifand attachment of the people 
with the perception was so well recognised that even in the 
declaration of 5"' March 1948, the Maharaja of Jammu and 
Kashmir had proclainled as under:- 

"1 have already appointc~l the popular leader of my 
people Sheikh Mohalnrrlatl Abdullah as the Head of the emer- 
gency Administration. 

It is now my desire to replace the emergency adminis- 
tration by a popular interiin Gove~mnent and to provide for its 
power, duties and functions, pending the fonnation of a fully 
democratic constitution. 

My council of Ministers shall take appropriate steps, 
as soon as restoration of noimal conditions has been com- 
pleted, to convince a National Assembly based upon adult suf- 
frage, having due rcyl-d to tlie principle that the number of 
representatives from each voting area should, as far as practi- 
cable, be proportionate to the population of the area: 
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The constitution to be framed by the National Assem- 

bly shall provide adequate safeguards of the minorities and 
contain appropriate provisions guaranteeing freedom of con- 
science, freedom of speech and freedom of assembly". 

Yuvraj Karan Singh functioning as Regent, therefore, 
issued a proclaruation of 20th April, 195 1 setting the ball roll- 
ing for the convening of the constituent Assembly for the state 
of Jammu and Kashmil. to decide the future constitution of 
the State. The Proclama~~on directed the coustituent Assem- 
bly consisting of represe~~tatives of people elected on the ba- 
sis of adult franch~se shall be constitutetl for the purpose. 

Elections were thus held in terns of the proclamation 
hopes rose high. Constituent Assembly met on 3 1" October, 
1951. 

In his inaugural speech in the Statc Constituent Assem- 
bly on 5"November 195 1. .lanab Sheikh Moha~nmad Abdullah, 
the then Prime Minister of Jammu and Kasl~mir State, echo- 
ing the aspirations of the people made the following observa- 
tions: 

"We must relne~lll,er that our struggle for power has 
now reached its successi'ul e11111ax in the convening of this 
Constituent Asselnbly. 11 is for you to translate the vision of 
New Kashmir into realit). and 1 \vould reniind you of its open- 
ing words which will illspire our labours: 

We. the people of .lammu Kashmir. Ladakh and Fron- 
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tier regions, including Poonch and Chenani illaqas commonly 
known as Jammu and Kashmir State in order to perfect our 
union in the fullest equal~ty arid self deternli~lation to raise 
ourselves and our childre11 for ever from the abyss of oppres- 
sion and poverty, degradation and suppression from medieval 
darkness and ignorance; into the sunlit valleys of plenty ruled 
by freedom science and honest toil in worthy participation of 
the historic resurgence of the people of the East, and the work- 
ing masses of world, and in determination to make this our 
country a dazzling gem of the s n o w  bosom of Asia, do pro- 
pose and propound the following Constitution of our State", 

You are the sovereign authority in this State of Jammu 
and Kashmir, What you decide has the irrevocable force of 
law. The basic democratic prii~ciple of sovereignty of the na- 
tion, embodied ably in thc American and French constitutions 
is once again given the Shape in OUI- midst. I shall quote the 
famous words of Article 3 of the French Collstitution of 1791. 

'The source of all sovereignty resides fundamentally 
in the nation ....... Sovereigllty is one and indivisible, inalien- 
able and imprescriptible. It belongs to the nation;' 

We should be clear about the responsibilities that this 
power invests us with. In front of us lie dec~s~oiis of the high- 
est national importance wli~ch \ve shall be called upon to take. 
Upon the correchless of our decisions depends not only the 
happiness of our land ant1 people now, but the fate as well of 
generations to come"' 
I Lor Lull text oLShnkh Sahcb's spccch yet Appcndlx. V 
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He set the following four tasks before the Constituent 

Assembly for deliberation; 

I Devising Constitution for the future govenunent of the 
country which he called very difficult and a detailed once. 

ii The future of the royal dynasty, the decision he said 
had to be taken with urgency and wisdom since on that deci- 
sion depended the future form and the character of the state 

iii , The third major issue which awaited deliberations of 
members of the Constituent Assembly arose out of the land 
Reforms which the Govt. carried out with vigourand determi- 
nation. A decision had also to be given by the members on the 
land owner's demand for compensation. 

iv Fourth and what he called the final matter was to be 
reasoned conclusion of the Constituent Assen~bly regarding 
accession after full consideration of the three altrematives he 
would State later in the Assembly. 

On each of these tasks he set the paralneters in the in- 
augural speech itself. 

He indicated that the future polit~cal set up to be base 
on the highest principles of the democratic Constitutions of 
the world and therefore the Assembly has to base its work on 
principles of equality, L~berty, social just~ce, these being re- 
garded as integral features of progress~ve constitutions. Rule 
of t aw  as in the rest of democratic world had to be the comer 
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stone of the political mechanism for governance of the State. 
Equality before law and independence of judiciary were vital 
to the whole fabric. Besides, freedom of the individual in the 
matter of speech, movement and association should be guar- 
anteed. "Freedom of the press and opinion would also be fea- 
tures of our constitution", he said. Basis was provided in the 
outline embodied in "New Kashinir" programme. He described 
democracy as an "apparatus of social organisation wherein 
people govern through their own chosen representatives and 
are themselves guaranteed political and civil liberties". 

In this regard we may place on record the following in 
relation to the then constitutional ties between the State and 
the Union of India:- 

"The Constitution of India has provided for a federal 
union and in the diseibution of sovereign powers has treated 
us differently from other constitutional units. With the ex- 
ception of the items grouped under Defence, Foreign Affairs 
and Communications in the Instrument of Accession, we have 
complete freedom to frame our Constutution in the manner 
we like. In order to live and prosper as good partners in a com- 
mon endeavour for the advancement of our peoples, I would 
advise that, while safeguarding our autonomy to the fullest 
extent so as to enable us to have the liberty to build our coun- 
try according to the best tradihons and genius of our people, 
we may also by sllital)le constitutio~ial arrangements with the 
Union, establisll our right to seek and compel federal coop- 
eration and assistance in this great task, as well as offer our 
fullest cooperation and assistance to the Union". 



After describing the essential background that required 
to be taken into consideration in order to facilitate taking of 
final decision on the issues referred to above, Sheikh Saheb 
reminded the Hon'ble members of what he had said in the 
course of his trial for sedition at Badamibagh cantonment in 
the following words: 

'The future constitutional set up in the State of Jammu 
and Kashmir cannot derive authority from the old source of 
relationship, which was expiring and was bound to end soon. 
The set up could only rest on the active will of the people of 
the state, confemng on the head of the State the title and au- 
thority drawn from the true and abiding source of sovereignty 
that is the people'. 

~ r o m  the above description of the task before the Con- 
stituent Assenbly it is abundantly clear that Sheikh Saheb en- 
visaged State Union relationship as "one of partners in com- 
mon endeavour for the advancement of the people" and there- 
fore, regarded "safeguarding of our autonomy to the fullest 
extent" and suitable "constitutional arrangnent with the Union" 
as two comer stones to ensure fullest cooperation and assis- 
tance between partners. 



Chapter VIl 

Delhi Agreement of July, 1952 

The Constituent Assembly, convened on 3 1st October, 
195 1, thus was not only to frame the Constitution for the State 
but was to give certain more important decisions regarding 
the hture relationship of the State with the Union. It started 
its work in the right earnest and as days passed by, need for a 
decision on certain important matters relating to framing of 
the Constitution and any further application ofthe Union Con- 
stitution to the State was felt. Besldes, questions arising out 
of the need to settle the future of the ruling dynasty and of 
aniving at a concrete solution about the fundamentals of the 
Constitution of the State as an integral part of India had also to 
be considered. 

1952 proved a very important year in the State's con- 
stitutional evolution. It witnessed the conclusion of the his- 
toric Agreement between Pt. Jawahar La1 Nehru and Sheikh 
Saheb which was announced at a press conference in Delhi on 
July 24, 1952. It culminated in the President's secondOrder 
under h c l e  370 on November 15, 1952 but the first made 
on the recommendation of the Constituent Assembly of Jammu 
and Kashmir. Its constitutional significance emerges clearly 
if its background is borne in mind. 

The National conference led by Sheikh Saheb was 
pledged to radical rogramme covering a wide range of sub- *-P 
jects such as landieforms. It included termination of heredi- 
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tary rulership in the State. By 1952 it had ended in the other 
former princely States. Maharaja Hari Sing had virtually abdi- 
cated as ruler in favour of h ~ s  son Yuvraj Karan Singh although 
the proclamation of June 9, 1949 merely said that since he 
was leavingthe State for reasons of health his powers and func- 
tions shall be "exercisable" by the Yuvaraj, thus making him 
Regent. Sheikh Saheb mentioned in his address to the Assem- 
bly that "another issue of vital import to the nation involves 
the future of the Royal Dynasty". 

Events picked up speed in June. On June 10, 1952 the 
Basic principles Committee submitted its Report to the State's 
Constituent Assembly. It provided inter alia that the "institu- 
tion" of hereditary Rulership shall be terminated and that the 
of ice of the Head of the State shall be elective ." The Con- 
stituen; Assembly accepted the Report on June 12. 1952. 

It is against this background that the Delhi agreement 
was concluded after prolonged discussions; first, from June 
14 to 20, 1952 and ,next form July 20 to 24, 1952'. Its terms 
ware announced by Pt. Jawaherlal Nehru in Lok Sabhaon July 
24,1952l and in the Rajya Sabha on A u y s t  5,1952'. 

The terms of the agreement were explained to the Con- 
stituent Assembly of Jammu and Kashmir by the State's Prime 
Minister. Sheikh Mohammad Abdullah on August 11, 1952'. 

I S.Gop.1 (Editor ). Selected work 01' law*~harlal Nehru: vol. 19 p. 21 1 

2 Parlaimmbry Debatus; 1.ok Si~hhib:: Ollicial Rcport Part 1 1 ;  vol.lll Nu. 16 cols. 4501- 
452 1 

3 Rajya Sabhrt Debateu: vol. I .  Nos 2-1 - 31 ( J u l v  38- Auguxt 5. 1952) Colu. 2970-2995 

4 Foc full texl ofsheikh Sahch's spe~.cli sm Appendix VI 
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Both leaders provided the background and highlighted 

the sigmficance of the agreement. Pt. Nehru toldthe Lok Sabha: 

"The position since the constitution was flamed is thus 
contained in the b c l e  370 and in the President's Order fol- 
lowing it. Article 370 was obviously of a transitional nature 
and it allowed the President to make any additions to it, any 
variations to it, later on, the object being that if any change or 
addition was required, we need not have to go through the cum- 
brous process of amending our Constitution, but the Presi- 
dent was given the authority to amend it in the sense of adding 
a subject, part of a subject, whatever, it was to the other sub- 
jects, in regard to Kashmir But in Article 370 the oldprin- 
ciple was repeated and emphasized that all these changes 
or any change, required the approval of'the Constituent 
Assembly of'the Jammu and Kashmir State. 

When this was put down in our Constitution, there was 
no Constituent Assembly of Jamrnu and Kashmir State, but we 
envisaged it. We had envisaged I[ for a long time. And ifthe 
Constituent Assembly was not rhere, then it required the 
consent ofthe Jammu and Kashmrr Government. So that was 
the position. "' 

The implication is plain. Additional subject could be 
acquired by the Centre only with the approval of the State's 
Constituent Assembly. 

I .  For relevant extracts h m  PI.Jawuhar Lal Nehru's speech in the LokSabha on July 
24, 1952 see Appendix W. 

ppp~ -- - 
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Briefly the Delhi Agreement covered ten points. It was 

agreed that residuary powers would continue to vest in the State 
as provided in Article 370; within the ambit of Indian citizen- 
ship, the State legislature would have the power to regulate 
the rights and privileges of permanent residents or "State Sub- 
jects" as defined in a 1927 State Order, the Fundamental Rights 
chapter of the Indian Constitution be applied to the State with 
modifications and exceptions such as enabling transfer of land 
to the tiller without payment of compensation; the jurisdic- 
tion of the Supreme Court would extend to the State; the State 
flag wouldnot be a rival to the national tricolour which would 
occupy a supremely distinctive place in the State, the power 
to grant reprieve and commute sentences would vest in the 
President of India; with the abolition of hereditary rulership, 
the Head of the State of Jammu and Kashmir shall be recog- 
nized by the President on the recommendations of the Legis- 
lative Assembly of the State; a financial arrangement between 
the State and the Union be evolved; with regard to emergency 
powers, Article 352 be modified to provide for its promulga- 
tion in case of external aggression but in case of internal dis- 
turbance only at the request of or with the concurrence of the 
State Government; and the election Commission will conduct 
elections to Parliament and to the offices of President and 
Vice-President. 

During the course of negotiations as had become nec- 
essary after the presentation of the interim report of the Basic 
Pririciples Committee in the circumstances referred to here- 
inbefore, certain agreement were arrived at, details of which 
were placed before the House by Jenab Sheikh Sahib on 1 lh 
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of August, 1952. He said:- 

"The Government of lndia held the view that the fact 
that J&K State was the Constituent Unit of the Union of lndia 
led inevitably to certain consequences in regard to certain mat- 
ters, namely (a) Residuary Powers (b) Citizenship (c) Funda- 
mental Rights (d) Supreme Court (e) National Flag (f) The 
President of India (g) The Headship of the State (h) Financial 
Integration (i) Emergency Provisions and (j) conduct of Elec- 
tion to Houses of Parliament". Sheikh Saheb informed the 
House about the agreement arrived at in respect of each of 
them as follows:- 

Residuary Powers: 

It was agreed that while under the present Indian Con- 
stitution the Residuary Powers vested with the Centre in re- 
spect of all States other than Jamrnu and Kashmir, in the case 
of our State they vested in the State ~tself and should continue 
as such. Ln this regard, Sheikh Sahib observed as follows:- 

"We have always held that the ultimate source of sov- 
ereignty resides in the people. It, i s ,  therq,fi~,,flom thepeople 
that all powers can pow. Under these circumstances, i t  is 
upto the people 9 f 'Kashmir rhmr~gh th1.s Assembly to trans- 
fer morepowersfor mutuul advnntage to the custody of the 
Cln~onKentre ". 



In this connection, Sheikh Sahib informed the Assembly: 
"It was agreed that in accordance with Article 5 of the 

Indian Constitution, persons who have their domicile in the 
Jammu and Kashnir State shall be the citizens of India. It was 
further agreed that the State Legislature shall have power to 
define and regulate the rights and privileges of the permanent 
residents of the State, more especially in regard to acquisi- 
tion of immovable property, appointment to service and like 
matters. Till then the existing state law would apply." 

"It was also agreed that special pl.ovisions will be made 
in the laws govenling citizenship to provide for the return of 
those permanent residents of JgtK State who went to Pakistan 
in connection with the disturbances of 1947 or in fear of them 
as well as of those who have left for Pakistan earlier but could 
not retum. If they return, they should be entitled to the rights, 
privileges and obligations of citizenship". 

indicating the special reasons for the protection of State 
Subjects, he said as follows:- 

"Hon'ble klernbers are perhaps aware that in the late 
twenties peoples of J&K agitated for the protection of their 
bonatide rights against superior competing interests of the non- 
residents of the State. It was in response to this popular de- 
mand that the Government of the day p~.omulgated a Notifica- 
tion in 1927 by which a strict definition of the term "State 
Subject" was provided. I am glad to say that Govenunent of 
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Fundamental Rights: 
In this regard, Sheikh Sahib observed as follows:- 
"It is obvious that while OLK Constitution is being h e d  

the fundamental rights and duties of a citizen have necessarily 
got to be defined. It was agreed, however, that the Fundamen- 
tal Rights, which are contained in the Constitution of lndia 
could not be conferred on the residents of J&K State in their 
entirety taking into account the econonlic, social and political 
character of our movement as enunciated in the New Kashmir 
Plan. The need for providing suitable modifications, amend- 
ments and exceptions as the case may be in the Fundamental 
Rights Chapter of the Indian Constitution in order to harmo- 
nize those provisions with the pattern of our principles was 
admitted". 

The main point. Sheikh Sahib indicated, that remained 
to be determined was whether the Chapter of Fundamental 
Rights should form part of the Constitution of Jammu and 
Kashmir or that of the Union Constitution. On this aspect there 
was no agreement. 

Supl-erne Court 

It was agreed that Supreme Court should have original 
jurisdiction in respect of disputes mentioned in Article 13 1 
of the Constitution of India. It was further agreedthat Supreme 
Court should have jurisdiction in i-cgard to Fundamental Rights 
which are agreed to by the State. It will, ~.ecommended on be- 
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half of the Government of India that the Advisory Board in the 
State, designated as "His Highness's Board of Judicial Advi- 
sors" should be abolished and the juristliction exercised by it 
should be vested in the Supreme Cou1.1 of tndia, The State 
Government felt that this would need a detailed examination 
and consequently it was agreed that it should have time to con- 
sider it further. 

National Flap: 

For historical and other reasons connected with the 
freedom struggle in the State, the need for the continuance of 
the State flag was recognized. It was agreed that the Union 
Flag to which all owed allegiance as part of the Union, will 
occupy supremely distinctive place in the State. 

President of India: 

It was decided that powers to grant reprieve and com- 
mute death sentences etc. should also belong to the President 
of the Union. 

Headship of the State: 

The Govenunent of Inda appreciated the principle pro- 
posed by the Basic Principles Committee as adopted by the 
Assembly in regard to the abolition of the hereditiuy rulership 
of the State. The following arrangement was mutually agreed 
upon in this regard:- 
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(i) "The Head of the State shall be the person recognized 
by the President of the Union on the recommendation of 
the Legislature of the State 
(ii) He shall hold office during the pleasure of the presi- 
dent. 
(iii)He may, by writing under his hand addressed to the 
President, resign his office. 
(iv) Subject to the foregoing provisions, the Head of the 
State shall hold office tor a term of five years from the 
date he enters upon his office". 

Financial Inteeration: 

It was recognized that while it would be necessary to 
evolve some sort of financ~al arrangement between the State 
and the Union, in view of the far-reachlng consequences in- 
volved therein, it was agreed that a detailed examination of the 
subject would be necessaly before doing that. 

Emergency Powers: 

On behalf ofthe Government of lndia, it was stated that 
Article 352 of the Constitution was necessaly as it related to 
vital matters affecting the security of the State. The Govern- 
ment of lndia did not press for application of Article 356 or 
even Article 360. ltem I i l l  the Seventh Schedule relating to 
the defence of India applied and the Govemrnel~t of India would 
have full authority to take any steps in connection with de- 
fence etc. The State representatives indicated that they were 
averse to internal disturbance being refined to in this con- 
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nection as even petty internal disorder might be considered 
sufficient for application of Article 352. To meet the State's 
point of view it was therefore decided that Article 352 might 
be accepted with addition of the following words at the end of 
the first paragraph:- 

"But in regard to internal disturbance at the request or 
with the concurrence of the Govenunent of the State." 

It was also agreed that the whole matter of application 
of Article 353, 354, 358 and 359 will be further examined. 

Conduct of Elections to Houses of Parliament: 

Article 324 of the Indian Constitution was already ap- 
plicable so far as it relates to elections to Parliament and to 
the ofices of the President and the Vice-President of India. 

This is how the leader of the Constituent Assembly, 
Sheikh Mohammad Abdullah, ~rltroduced the Delhi Agree- 
ment to the Assembly wh~ch  was adopted unanimously on 
19h August, 1952. 

Consequent thereupon, the Drafting Committee of the 
State Constituent Assembly formed to work out and prepare 
proposals regarding termination of the heredita~y rulership in 
the State presented its report. 

Resolution for adoption by the house was introduced 
in the following words:- 
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"Now, therefore, in pursuance of the resolution dated 

the l2*June, 1952, and having considered the report of the 
Drafting Committee, the Assembly resolves: 

1. (I) that the Head of the State shall be the person recog- 
nized by the President of the Union on the recommendations 
of the Legislative Assembly of the State;. 
(ii) he shall hold office during the pleasure of the President; 
(iii) he may, by writing in lus hand, addressed to the Presi- 
dent, resign his office; 
(iv) subject to the foregoing provisions, the Head of the 
State shall hold office for a term of five years from the date 
he enters upon his office; 

Provided that he shalI, notwithstanding the expiration 
of his term, continue to hold the office until his successor 
enters upon his office; 

2. that the recommendation of Legislative Assem- 
bly of the State in respect ofthe recognitioii of the Head of 
the State specified ,in sub-para(1) of paragraph 1, shall be made 
by election; 

(3)  that the method of election to, qualifications for 
and all other matters pertaining to the office of the Head of 
the state shall be prescribed in the constitution, and until these 
are so prescribed, shall be as set out in he rules contained in 
the schedule annexed to this resolution: 

(4) That the Head of the state shall be designated as 
Sader-i-Riyasat; 
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( 5 )  that the sadar-i-Riyast shall be entitled to such 
emoluments, allowances and privileges as may be prescribed 
in the constitution and pending the framing of the constitu- 
tion. to such emoluments, allowances and privileges as may 
be decided by this Assembly by separate resolution; 

( 6 )  That the Sadar-i-Riyasat shall exercise such 
powers and perform such functions as may be prescribed in 
the Constitution to be framed by this Constituent Assembly, 
and until such Constitution is framed, he shall exercise such 
powers and perform such function as have hitherto been by 
His Highness under the Jammu and Kashmir Constitution Act 
1996 as amended by Act No XVll of 2008; 

(7) That in the event of the occurrence of a casual 
vacancy in the office of the Sadar-i-Riyasat by reason of his 
death, resignation or otherwise, the power and function exer- 
cisable by the Sadar-i-Riyasat shall, until the assumption of 
office by the newly elected Sadar-i-Riyast in accordance with 
the procedure laid down in this resolution, be exercised and 
performed by the person recommended by the State Govern- 
ment for recognition as officiating Sadar-i-Riyasat to the Presi- 
dent of India; and 

(8) That this Assembly shall due incourse provide a suit- 
able remedy in respect of violation of the constitution or gross 
misconduct by the person for the time being holding the of- 
fice of the Sadar-i-Riyasat. 
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The Assembly further resolves:- 

That the Prime Minister of Jammuand Kashmir State 
is authorized to communicate a copy of this resolution to 
"the Government of lndia for favour of appropriate action to 
enable its being given effect to" 

This resolution was unanimously adopted after a for- 
mal amendment of changing the words, President of Union in 
sub clause (1) of para I of the ~esolut ion to President of In- 
dia. Bill effecting the change based on this Resolution was 
introduced and passed on November 1952. This Act be- 
came Jammu and Kashmir Constitution Amendment Act of 
2009. 



Chapter VIII 

Dismissal of Sheikh Mohammad Abdullah 
and its Aftermath 

Then Came the unfortunate and unconstitutional dis- 
missal of Sheikh Mohammad Abdullah, then duly elected Prime 
Minister of the State on August 8, 1953 and his imprisonnient 
simultaneously. This was without reference to the Legisla- 
ture of the State that had exercised its right to elect its Sadar- 
i-Riyasat only a short time ago in pursuance of agreed propo- 
sition of Government of Jarnmu and Kashmir and Government 
of India. It is again gnevously tragic i n  that dismissal was not 
only of the Prime Minister without reference to the Legisla- 
ture but also of the leader ofthe constituent Assembly having 
sovereign task of framing the Constitution of the State as also 
of shapingthe future relationship of Jammu and Kashmir State 
with the Indian Union. This happened at the hands of those in 
whom the people had reposed their trust and faith and while 
the Constitution making process was still under way. This trau- 
matic experience was the first major shock received by the 
people of the state after the new relationship. It justified the 
fears Sheikh Shaheb had entertained on October 17. 1949 when 
an agreed draft was unilaterall! altel-ed by the leaders at the 
Center . It also provrtl m e ,  as later events showed, the warn- 
ing he had delivered on August 11,  1952 against unilateral 
changes to Article 370 Sheikh Mohaniinad Abdullah was un- 
constitutionally dismissed from oftice as Prime Minister of 
the State of Jam~nu and Kashmir and put in psison along with 
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his colleagues. A reign of terror was let lose. An era of cor- 
ruption began. So did a phase of unconstitutionality. 

The situation that followed this unfortunate event was 
neither in the national interest nor that of the State. During 
this period, besides what happened to the constitutional rela- 
tionship between the Union and the State India faced 1965 war 
followed by 197 1 war and signed the Tashkent Agreement of 
1966 and the Sunla Agreement of 1972. Yet peace and devel- 
opment eluded it. 

Highly controversial elections to the State Legislative 
Assembly were held. Each election deepened the distress 
among the people and dislike for the managers of the elec- 
tion. Elections of 1957, the first held after the unfortunate 
incident of 1953, were inteinationally decried; 1962 election 
were again on a similar pattern; rarely did these two so called 
general election see anyone centesting or in any way being 
allowed to rise fundamental questions of why and how of de- 
velopments of 1953. Elections of 1967 saw an additional 
change that had come about in Kasmil. in that official National 
Conference had for the first time become a branch of the In- 
dian National Congress in the State. In these elections, the 
people of the State tasted the first fruit and how bitter it was 
of the Congress entering into State politics as a substitute for 
the official National Confererlce. A dissident section of Na- 
tional Conference had by 1966 refused to continue to be part 
of the National Congress a ~ i t l  constituted itself into Jammu 
and Kashinir National Co~lfel.e~lce over agaiil. it soughtto chal- 
lenge the India11 Natioi~al Coilgress it1 the battle for electoral 
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confidence and having realized that the situation might become 
serious, a fraudulent drama of so-called scrutiny of papers was 
ensured on the table of the Returning officer. Nomination pa- 
pers of 22 contestants from as many Constituencies contest- 
ing against Indian National Congress candidates were rejected 
and IndianNational Congress Candidates declared elected with- 
out having to ask for vote from these Constituencies. Curi- 
ously enough in Kashrmr Valley in constituencies where con- 
test was allowed, Congress cut a very sorry figure whether it 
was in the parliamentaiy Constituency of Srinagar or Assem- 
bly Constituencies of Safakadal, Zadibal, Budgam, Banihal, 
Shopian ant Tral. Of all the fifteen seats in Anantnag district 
only two seat were allowed to be cotitested not by National 
Conference but two young independent political activists and 
these were dismally lost by the IndianNational Congess . This 
arbitrary and undemocratic manner of conduct of elections 
gravely shook the faith of the people. 

The 1972 election after Pakistan's debacle in 
Bangladesh had started assuming great importance because of 
widespread feeling that the erstwhile Jammu and Kasmir Na- 
tional Conference under the leadership of Jenab Sheikh 
Mohammad Abdullah was seriously consideling that the pub- 
lic loss of faith in democratic process needs to be checked. 
But before. Ths  self-examination of vaiious political options 
could be allowed to ciystall~ze into a cou~ s r  of action deci- 
sively in favour of the people for regeneration of their faith, 
the Congress Government in the State inflicted a blow to this 
process of reappraisal by thoughtlessly enacting a law which 
banned participation in election by anyone who had at any time 
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in the past been a number of a political party declared an un- 
lawful association under the said law. In this way, they pre- 
vented the mass of the people from entering into the electoral 
process. 

1972 election was over but it set in a realization that 
the situation in K a s h m  will not improve on any front whatso- 
ever Sheikh Saheb and all his loyal followers who spent most 
of the period from 1953 to 1975 in prisons did not become 
part of the national mainstream. Efforts to ensure this were 
set in motion. Negotiations continued for long. Duringthe ne- 
gotiations an agonizing reappraisal of the sordid events of 1953 
and onwards upto 1975- a long period of 22 years was under- 
taken. There were people who said the clock cannot be turned 
back but there were also people who advocated that not only 
must the clock be turned back but it might be necessary to 
replace it if the purpose was to stern the rot that had set in 
after the arrest of Sheikh Saheb. 



Chapter IX 
Constitution (Application to Jammu and 

Kasmir) Order 1954 
And 

Beginning Of Erosion of the State ~ u t o n o m ~  

On February 1 1, 1954 Syed Mir Qasim presented to 
the Constituent Assembly the report of the Drafting Commit- 
tee. The annexure to the Report indicated "in detail provi- 
sions of the Constitution of India which generally correspond 
to Defance, Foreign Affairs and Communications and such 
other matters as are considered essential concomitants of the 
fact of accession ." 

On February 15, 1954 the Constituent Assembly 
adopted the following i-esolution unanimously: Resolved that 
"(a) having adopted the report of the drafting committee this 
day, the 1 5Ih Februa~);, 1954 and (b) having thus given its con- 
currence to the iipplication of the provisions for the Constitu- 
tion of lndia in the manner indicated in the Annexure to the 
aforesaid repori this Assembly anthol-ize the Government of 
the.State to forward a copy of the said Annexuse to the Gov- 
ernment of India for appropriate act~on". 

This resolution was defective in form. It was not ad- 
dressed to the President, as it should have been. But was a 
substantial compliance with the requirement of a recommen- 
dation to him under Asticle 370. On May 14, 1954 the Presi- 
dent made therewder C.O. 48 the constitutio~~ (Application 
to Jammu and Kashmir) Order. 1954. Its pseanble says that it 
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was made "with the concurrence of the Government ofthe State 
of Jarnmu and Kashmir". Once the Constituent Assembly was 
Convented, the State government lost the power to accord any 
such concurrence. However, the order may be said to be valid in 
so as it conforms to the Annexure to the report of the Constitu- 
ent Assembly's Drafting Committee only, and, no further. The 
Order of 1954 does conform to the Aluiexure the Report. This 
order superseded the Order of 1950 and has been treated aq the 
parent order to which subsequently amendments were made by 
Orders by the President under Article 370. 

In view of its importance, the Order of May 14, 1954 
is reproduced in full as Appenix Wll .  Theenbies in the Union 
List- 1 in the Seventl~ Schedule as applied to the State by this 
Order did not, unfortunately, conforln shictly to the Instru- 
ment of Accession and the Delhi Agreement. However, the 
State List as well as the Concurrent List were entirely excluded. 
The State's right to all residuiily subjects other than the ones 
in the Union List Which were conferred on the Union was 
fully accepted. For the rest, certain provisions of the Consti- 
tution of India were applied in full; some with modifications, 
while the rest were omitted. 

Before we proceed further and see how to evolve a 
consensus for action consistent with earnest desire to win back 
people solidly for par~icipation in the national mainstream 
politics, it will be necessary to see how things had been al- 
lowed to go adrift after August 1953 till 1965 and after 1965 
till 1975. It will be interesting to note that after inauguration 
of the Indian National Congress in the State when it substi- 
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tuted the National Conference and made it a branch of the 
National party with Sheikh Saheb and his Colleagues still in 
Jail and later facing alleged cases of conspiracy and treason, 
how maximum assault was launched upon Kashmir's special 
position, its autonomous character, its sovereign character and 
all this only to realise in 1975 that things had gone out of gear 
and people had lost whatever fail11 and co~lfidence they had in 
the democratic relationship Issues deferred at the time of 
Delhi Agreement could not be negotiated any further till the 
Constituent Assentbly itself was flawed by Putting the real 
leadership of the people behind the bars arbitrarily and uncon- 
stitutionally. Even casual examination of the first Constitu- 
tion (Application to Jammu and Kashmir) Order, 1954 that 
came into existense after these traumatic changes of 1953 
will show that a path different from the one aspired to be cho- 
sen by the people of Kasmir state under the leadership of 
Sheikh Mohammad Abdullah was far different from the one 
envisaged by the lnstru~nent of Accession and all that had gone 
with it. Jurisdiction of Union Parliament was extended from 
three subjects Defence. External Affa~rs and Communications, 
to almost all the subjects in the Union List This Constitued a 
first encroachme~~t on the powers of the legislation of the State 
by widening of those of the Union. We have seen the entries 
of the list I of seventh Schedule which were made applicable 
by the Constitution Application Order of 1950 and also the 
entries which were not applicable to the State of Jammu and 
Kashmir. The Constitution Application Order of 1954 reversed 
the order and made Union Parliament capable of legislating in 
respect of almost all the entries in the List. Of course, with 
some exceptions and modifications. While the 1950 Order 
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made some parts besides Articles 1 and 370 applicable mak- 
ingexceptions and modifications also, 1954 order made many 
more parts applicable with or without modifications. The im- 
portant Article made thus applicable was Article 3 in which a 
proviso has been added for its modified application. The pro- 
viso required that "no bill for increasing or diminishing the 
area of Jammu and Kasmir of or altering the niune of bound- 
aries of the State shall be int~.oducetl in 11al.li;tment without 
the consent of the legislature of the State." Part I1 of the con- 
stitution of lndia now became applicable as a result of 1954 
Order, with some modifications based upon letter and spirit 
of Delhi Agree~nent. Part 111 of the Constitution relating to 
fundamental Rights was made applicable by 1954 Order. The 
question that retnained to be detem~ined was whether the chap- 
ter on the fundamental Right of the Indian C:onstitution Should 
form a part of the State Constitution or of the Constitution of 
lndia as applicable to the State. As it happened, a new Com- 
mittees on fundamental Rights was constituted after 9" Au- 
gust. 1953. The reconstituted coinmitte both on basic prin- 
ciple as also on Citizenship and fundamental Rights submitted 
.their report to the constituent Assembly on 3"FAruary, 1954. 
The report of the Drafting Cornnittee appointed by the Con- 
stituent Assembly in coformity with the recommendations of 
the two aforesaid committees was presented to the Assembly 
on 1 I" Februaly, 1954. The annexure to that report indicated 
details of the provisions in the Constituhon of India to be made 
applicable to the State. In accordance with thk directions con- 
tained in the two reports, the sphere of Union jurisdiction was 
determined / refixed keeping intact all along the residuary 
powers of the State. It is this annexure to the report, which 
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ultimately formed the Constitutiol~ (Application to J&K) Or- 
der or 1954 and made applicable parts of the Constitution of 
India to our State. 

Part V dealing with Union had already been made ap- 
plicable with some exceptions and modifications and addition- 
ally, Articles 54,55,73, 134, 139. and 150 were applied with 
modifications. Thereafter, from p a ~ t  X1 Article 246,250,25 1, 
253,254,256,261, were made applicable with modifications. 
Since this chapter deals with legislative powers of Parliament 
and residuary powers of legislation it may be worthwhile to 
notice changes brought about in the chapter in its application 
to the State of Jammu and Kashmir by 1954 Order. 

Whereas under the 1950 Order, Parliament could make 
laws for the state in respect of only such matters in the Union 
list which correspond to the matters specified in the Instru- 
ment of Accession, by the 1954 Order, as a consequence of 
omission of the words "Subject to the provisions of paragraph 
2", occurring ill the 1950 Order, the Parliamer~t could there- 
after make laws in respect of all matters specified in the Union 
list. As if that was not enough, the Article was further modi- 
fied in its application to the State vide C.O. No. 66 dated 28th 
September, 1963, enabling Parliament to make laws for the 
State in respect of matters in the Concurrent List also. Most 
important thing in the Seventh Schedule according to the or- 
der of 1954 was continuance of what had been the feature of 
the earlier Older of 1950 that the State List and the concur- 
rent List in tl~elr application to the State of Jamrnu and Kash- 
mir were excluded. Regarding ~ c s t  of the Articles from the 
important chapter dealing with legislative relations of the 
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Union and the State it has been noted that Articles 248 and 
249 dealing with the residuary powers of the legislation and 
also power of parliament to legislate in respect of matters in 
the State List the National interest were not applicable to the 
State. Article 250 was also not applicable to the State under 
1950 Order bur was applied in a ~uodified f o ~ m  by 1954 Or- 
der vesting the Parliament with the power the make laws for 
the State in respect of matters not enu~nerated in the Union 
1,jst. 

It may thus cover areas which are part of residuary power 
of legislati011 or strictly powers of 1.egislatul.e of the State. 
Article 25 1 in its application to Jamnu and tiaslmir State in 
view of non application of Article 219 in the Order of 1954 
had to remain confined to Article 250 alone in its application 
to the State. Vide Article 253 in its modified fomi it was made 
obligatory that after commencement of the constitution ( Ap- 
plication to J&K) Order of 1954 n o  decision affecting the 
disposition of the State of Jammu and tiash~nil could be mad 
by the Government of India without the consent of the Gov- 

ernment of the State. Article 255 Was omitted from applica- 
tion to Jammu and Kashmir State and AI-ticle 254 applied with 
modifications. The article as applicable to Ja~ni l~u  and Kash- 
mir State at that time read as follows: 

"If any provision of law made by the Legislature of State 
is repugnant to any provisions of laws by Parliament which 
Parliament is competent to enact, law made by Parliament 
whether passed before o~ aftel. the law made by the Legisla- 
ture of the State Shall prevail and law rni~de by the Legislature 
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of the State shall to the extent of I-cpugnancy be void". 

Clause (2) of the Article as in the Union Constitution 
was omitted in relation to the J&K State. 

From Chapter I1 of this Part dealing with Administra- 
tive Relations, While 1950 Order made Article 256 applicable 
to the State without any mdodifications or exceptions and ap- 
plied Article 257 with the exceptions of clause (3) and (4) 
thereof, Article 260, 262 and 263 were excepted under the 
1954 order. Article 256 was renumbered as clause (I)of that 
Article and the following new clause (2) was added thereto, 
namely:- 

"The State of Jammu and Kaslunir shall so exercise its 
executive power as to facilitate the discharge by the Union of 
its duties and ~.esponsibilities under the Constitution in rela- 
tion to that State; and in particular, the said State shall, if so 
required by the Union, acquire or requisition property on be- 
half of and at tlie expense of the Union on such terms as may 
be agreed, or ill default of agreement. as may be determined 
by an arbitrator appointed by the Chief Justice of India." 

Article 259 in its application was omitted and Article 
261 applied wilh minor modifications. In clause (2) thereof 
the words 'made by Parliament' were ordered to be omitted. 
After this change, Clause (2) of Article 261 in its application 
to J&K reads as under: 

"The manner in which and the conditions under which 
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the acts, records and proceedings r e f e ~ ~ e d  to in clause (1) shall 
be proved and the effect thereof determined shall be as pro- 
vided by law." 

The next chapter, namely cliapterXI1 deals with fmance, 
property, Contracts and suits. We have seen how constitution 
Application Order of 1950 had d.alt with this Chapter in its 
application to the State of Jammu ant1 Kasmir. Exception was 
made in respect of Articles 264, 205, clause (2) of Article 
267, 268 and 28 1, clause (2) of Article 283, Articles 286 to 
291,293,295,296, and297. Arhcles 266,282,284,298,299, 
and 300 were applied in modified form., 1954 Order did radi- 
cally change the situation in so far as application of this chap- 
ter was concerned. This despite the fact that Delhi Agreement 
had not recorded any conclusions regarding financial relation- 
ship between the State and the Union and the matter had been 
deferred for final solution. The negotiations did not conclude 
at all between the real representali L es of the state and the Gov- 
ernment of India till introduction of the repol; of the Basic 
I'rinciples Committee and Adviso~y Committee on Fundamen- 
tal Rights in the Asselnbly in the niiuiller described above. 1954 
Order however, affinned omissloll of clause (2) of Article 267, 
(2) of Article 283 as in the 1950 older and again repeated that 
Article 266,282,284,298,299, and 300 would apply in iden- 
tical terms as in 1950 Order. This would mean that reference 
in these Articles to State or States shall be construed as not 
includmgreferencc to the State of Jalnmu and Kashmir. In Ar- 
ticle 277 and 295 commencement ol'constitution was to be 
Constsued as Commence~nent of io~lstitution (Application to 
J&K ) Order of 1954. 
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The changes in Article 303. Part XI11 deleted reference 

to any entry relating to trade and conlrnerce in any list in Sev- 
ecth Schedule as Providing authol-ity of restriction on legisla- 
tive power of Union and of Statcc In regard to trade and com- 
merce and reference to Article 306 is not necessary since by 
now this provision stands deleted. 

In Part XIV, provis~onsrega~.d~~ig All India Services (Art. 
3 12) were not applicable to the State even under 1954 Order 
dated 14"' may, 1954 

The Next Part XV dealing with elections and Article 
324 thereof wasmade applicable only in relation to elections 
to Parliament and to offices of Presitlenl and Vice-President. 
Rest of the Articles 325, 326,327. 32'8, and 329 were omit- 
ted from application to this State. 

4, 

In Pan XVI reference to Scheduled Tribes was omitted 
in relation to J& K. Article 33 I ,  332, 333, 336, 337, 339, 
342, stood omitted and reference to the State or States in Ar- 
ticle 334 and 335 were to be construed as not including refer- 
ences to the State of Jammu and Kaslunir. 

Part dealing with official lanuages i.e. Part XVlI in 
its application to State of Jammu irrltl Kashnir had to remain 
related to: 

(a) The official lanpage of the Union: 

(b) The official language lor communicat~on 
between one state and a~lotl~er, or between a state 
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and the union and 

(c) the language of the proceedings of the Supreme 
Court. 

that takes us to another impoltant part narnely Part XWIl 
relating to EMERGENCY PROVISIONS. Articles 352 to 360 
are included in this Part. 

This chapter was not ment~oned in the constitution (Ap- 
plication to J&K) order of 1950. A new clause was added which 
became sub-clause (4) of Article 352 in the year 1954 as it 
then was. The sub-clause read as under. 

"No Proclamation of emergelicy made on grounds only 
of internal d~sturbance or imminent danger thereof shall have 
effect in relation to the State of Jamnu and Kashmir (except 
as respects Art~cle 354) unless i t  ih made at the request or 
with the concurrence of Govemrnen~ or that State". 

Article 356, 357 and 360 wel-e omitted in their appli- 
cation to Jammu and Kashrnir as per 1954 Order. 

Thereafter comes P a ~ t  XIX hi  ISCELLANEOUS (Ar- 
ticle 361,367). Exception was made in respect of articles 362, 
363 and 365 in the 1950 Order. Article 361 was applied with 
modification in that it would apply so far as it related to Presi- 
dent and that article 364 would appl! in so far as it related to 
the laws made by the Parliament a b o ~ ~ t  major ports and aero- 
dromes. Vide 1954 Ordel; however. s~tuation had already been 
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altered and after clause (4) Of Article 361 clause (5) was added 
which read as under:- 

"The provisions of this article shall apply in relation to 
the Sadar-i-byasat of Jammu and hashmir as they apply in 
relation to a Rajpramukh, but without prejudice to the provi- 
sions of the Co~~stitution of the State". 

Article 362 and 365 were omitted . In Article 366 clause 
(2 1) was omitted. This clause as it stood in the Indian Consti- 
tution in the year 1954 was finally delated from the Constitu- 
tion itself later in 1956. 

A new clause was added to Alticle 367 i.e. clause (4) 
which read as under:- 

"(4) For the purpose of this Constitution as it ap- 
plies in relation to the State of Jamm11 and Kasmir: 

(a) Reference to t h ~ s  Co~istitution or to the provi- 
sions thereof shall be construed as ~ ~ f e r e n c e s  to the Consti- 
tution or the prov~sions thereof as ;~l)plied in relation to the 
said State; 

(b) references to the Govc~.n~nent ol'the said State 
shall be construed as including relc.rrllces to the Sadar-i- 
Rayasat actingon the advice of his ( '~~unqil  of Ministers; 

(c) refe1,ences to a High ( ~)urt shall include refer- 
ences to a High Cou~r of Jammu ;~nd IKashmir. 
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(d) reference the Legislature or the Legislative 
Assembly ofthe said State shall be construed as including ref- 
erences to the Constituent Assembly bf the said State; 

(e) references to the permanent residents of the 
said State shall be construed as meaning persons who, before 
the commencement of the Constitution (Application to Jammu 
and Kashmir) Order, 1954, were recognised as State subjects 
under the law in force in the State or who are recognised by 
any law made by the Legislature of the State as permanent resi- 
dents of the State; and 

(f) references to the ~ a j ~ r a m u k h  shall be constied 
as references to the persons for the time being recognised by 
the President as the Sadar-i-Riyasat of Jammu and Kashmir 
and as including references to any person for the time being 
recognised by the President as being competent to exercise 
the powers of the Sadar-i-Riyasat." 

The provisions of h i c l e  368 which is a sole Article 
of Part XX relate to power of Parliament to amend the Con- 
stitution and procedure therefore. In its application to the State 
of Jammu and Kashmir the following proviso was added:- 

"Provided further that no such amendment shall have 
effect in relation to the State of Jammu and Kashmir unless 
applied by order of the President under clause (1) of Article 
370." 

From Part XXI Article 369, 371, 373, clause 1, 2, 3 
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and 5 of Article 374, Article 376 and Article 392 were or- 
dered to be omitted. This Part as earlier noted dealt with "Tem- 
porary, Transitional and Special Provisions" and this is this 
the Parf which like other so-called transitory provisions, con- 
tains Article 370. 

Article 370, part Article 372 and part Article 3 74 alone 
were applicable in the prescribed form to the State of Jammu 
and Kashmir. In Article 372 clauses (2) and (3) were to be 
deleted and references to laws in force in the temtory of In- 
dia would also include references to Hidayats, Ailans, Ishtihars, 
Circulars, Robkars, Irshad, Yadhasht, State Council Resolu- 
tions, ResoIutions of the Constituent Assembly and other in- 
struments having the force of law in the temtory of the State 
of Jammu and Kashmir and reference to the commencement 
of the Constitution was construed to be reference to the com- 
mencement of the Application Order of 1954. In identical 
terms in Clause (4) of Article 374 the reference to the au- 
thority functioning as the Privy Council of a State was to be 
constructed as a reference to the Advisory Board constituted 
under J&K Constitution Act Svt. 1996 and reference to the 
commencement of the Constitution here also was to be con- 
strued as reference to the commencement of the 1954 Order. 
From Part XX11 Arhcles 394 and 395 were omitted. The posi- 
tion regarding the application of Schedules appended to the 
Constitution that emerged as a result of the 1954 Order was 
as under:- 

(i) First Schedule Applied 
(ii) Second Schedule Applied except paragraph 6 
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(iii)  hid Schedule Applied except Foms V, 

V1, Wand VID 
(iv) Fourth Schedule Applied 
(v)&(vi) Fifth & Sixth Schedule Not applied 
(vii) Seventh Schedule (a) Entries in the Union 

List as already noted 
above applied. 

'(b) State list and the con 
current list stood omitted. 

(viii) Eighth Schedule Applied 
(ix) Ninth Schedule Applied 



Chapter X 

Erosion continued Apace 

The constitutional relationship between the State and 
the Union as it existed when the Constitution Application Or- 
der of 1950 was repealed and substituted by Constitution Ap- 
plication order of 1954 has been detailed in the preceding chap- 
ter. There is no doubt that serious deviations were made and 
the position altered in some vital matters but for the time be- 
ing we will only indicate what it is that had not been changed. 
In the legislative sphere of State-Union relationship, 1954 
Order did not alter the position in so far as non applicable to 
the State of the Concussent List and the State List of the Sev- 
enth Schedule wasconcerned. These two lists were completely 
excluded in their application in relation to the State of Jammu 
and Kashmir. This left Residuary Powers of legislation com- 
pletely with the State Legislature and legislative power of the 
State was so extensive as to be capable of being available for 
all things not included in the Union List as applicable to the 
State of Jammu and Kashnur. Although the 1954 Order had 
increased the number of items to which the power of Parlia- 
ment to legislate in respect of lammu and ~ a s h m i r  was ex- 
tended but even so they were not as many as were subsequently 
added to it for effecting further erosion of autonomy by-mis- . 
use of Article 370. The cumulative readmg indicates that State's 
power to legislate on matters other than those ceded to the 
Union P4liament were quite wide and still left agreat degree 
of autonomy kith the State. 
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In Chapter 11 of Part XI dealing with administrative re- 
lations between the Union and the State, Article 256 was ap- 
plied to the State in a modified form. This modification can be 
regarded as a normal and natural corollary of the State being a 
unit of the federation. This incidentally appears to be the spirit 
of clause 6 of the instrument of Accession also. 

Part Vl did not apply with the result that State of Jammu 
and Kasbmir was left free to frame its own constitution for 
internal governance. This part also contained Chapter (V) which 
dealt with High Court in the State. The position in respect of 
the High Court in the States also continued to be the same as it 
was at the time of passing of the 1950 Order. The continued 
non-application of this part of the Indian Constitution both in 
1950 and 1954 Orders allowed the existing Constitution of 
Jammu and Kashmir State as amended upto 1950 to continue 
to remain a live document and also kept the prospect of State 
Constituent Assembly framing the Constitution of the State 
of Jammu and Kashmir alive and left the Constitution of the 
State as it was on 14"' of May, 1954 undisturbed. It meant that 
the Head of the State and the Chief Executive continued to be 
Sadar-i-Riyasat and the Prime Minister respectively. 

Provisions under Part XIV relating to services under 
the Union and the State were not applied to the State of Jammu 
and Kashmir either under 1950 or 1954 Order. 

Likewise, provisions under Part XV regarding elections 
were restricted in their application to Jammu and Kashmir to 
the elections to parliament & office of the President and Vice 
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?resident only. Also, provisions under part XVI were restricted 
in their application to the J&K State to the Scheduled Castes 
only. 

The next important Part that requires mention i s .~ar t  
XVIII. In this Part what was commoi between 1950 and 1954 
Orders was non-application of Article 356, 357 and 360. It, 
however, needs to be noted that the Order of 1954 did make 
Article 352 applicable in amodified form by addition of sub- 
clause (4) to Article 352 as mentioned earlier. 

In the matter of fmancial relations many radical changes 
were made by the Constitution (Application to Jammu and 
Kashmir) Order 1954. This inspite of the fact that no agree- 
ment could be reached in regard to the future financial rela- 
tionship between the State and the Union under the Delhi 
Agreement of 1952. 

Part MI  (Articles 264-300) of the Indian Constitution 
was made applicable in essence as elaborated in the fore go- 
ing chapter. 

The immenseness and the pace of erosion of State au- 
tonomy from 1953 onwards can be gauged from a perusal of 
the long list of Constitution Orders applying various provi- 
sions of the Indian Constitution to the State given below:- 

1. The Constitution (Application to J&K order, 1954 C.O. 
48 Dated 14.5.1954. 

2. The Constitution (Application to J&K Amendment 
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Order, 1956 C.O. 5 1 dated 11.2.1956. 
The constitution (Application to J&K) Amendment 
Order, 1958 C.O. 55 Dated 16.1.1958. 
The Constitution (Application to J&K) Second Amend 
ment Order, 1958 C.O. 56 dated 26.2.1958. 
The Constitution (Application to J&K) Amendment 
Order 1959 C.O. 57 dated 9.2.1959. 
The Condtution (Applicationto J&K)SecondAmaadment 
Order 1959, C.O. 59 dated 23.4.1959. 
The Constitution (Application to J&K) Amendment 
Order 1960, C.O. 60 dated 20.01.1960. 
The Constitution (Application to J&K) Second Amend 
ment Order 1960, C.O. 61 dated 22.6.1960 
The Constitution (Application to J&K) Amendment 
Order 1961, C.O. 62 dated 2.5.1961. 
The Constitution (Application to J&K) Amendment 
Order 1963, C.O. 66 dated 28.9.1963. 
The Constitution (Application to J&K) Amendment 
Order 1964, C.O. 69 dated 6.3.1964 
The Constitution (Application to J&K) Secoqd Amend 
ment Order 1964, C.O. 70 dated 2.10.1964. 
The Constitution (Application to J&K) Third Amend 
ment Order 1964, C.O. 71 dated 21.11.1964. 
The Constitutidn (Application to J&K) Amendment 
Order 1965, C.O. 72 dated 17.5.1965. 
The Constitution (Application to J&K) Second Amend 
ment Order 1965, C.O. 74 dated 24.11.1965. 
The Constitution (Application to J&K) Amendment 
Order 1966, C.O. 75 dated 29 6.1966. 
The Constitution (Application to J&K) Amendment 
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Order 1967, C.O. 76 dated 13.2.1967. 
The Constitution (Application to J&K) Amendment 
Order 1967, C.O. 77 dated 5.5.1967. 
The Constitution (Application to J&K) Third Amend 
ment Order 1967, C.O. 79 dated 11.8.1967. 
The ~onstitution'(~~~1ication to J&K) Fourth Amend 
ment Order 1967, C.O. 80 dated 26.12.1967. 
The Constitution (Application to J&K) Amendment. 
Order 1968, C.O. 83 dated 9.2.1968. 
The Constitution (Application to J&K) Amendment 
Order 1969, C.O. 85 dated 17.2.1969. 
The Constitution (Application to J&K) Second Amend 
ment Order 1969, C.O. 86 dated 3 1.3.1969. 
The Constitution (Application to J&K) Amendment 
Order 1971, C.O. 89 dated 24.8.1971. 
The Constitution (Application to J&K) Second Amend 
ment Order 1971, C.O. 90 dated 8.11.1971. 
The Constitution (Application to J&K) Third Amend 
ment Order 1971, C.O. 91 dated 29.11.1971. 
The Constitution (Application to J&K) Amendment 
Order.1972, C.O. 92 dated 24.2.1972. 
The Constituhon (Application to J&K) Second Amend 
ment Order 1972, C.O. 93 dated 6.5.1972. 
The Constitution (Application to J&K) Third Amend 
ment Order 1972, C.O. 94 dated 2.8.1972. 
The Constitution (Application to J&K) ~our th  Amend 
ment Order 1972, C.O. 95 dated 10.8.1972. 
The Constitution (Application to J&K) Amendment 
Order 1974, C.O. 97 dated 1.5.1974. 
The Constitution (Application to J&K) Second Amend 
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ment Order 1974, C.O. 98 dated 26.6.1974. 
The Constitution (Application to J&K) Amendment 
Order 1975, C.O. 100 dated 29.6.19.75. 
The Constitution (Application to J&K) Second Amend 
ment Order 1975, C.O. 101 dated 23.7.1975; 
The Constitution (Application to J&K) Amendment 
Order 1976, C.O. 103 dated 2.3.1976. 
The Constitution (Application to J&K) Second Amend 
ment Order 1976, C.O. 104 dated 25.5.1976. 
The Constitution (Applicati~n to J&K) Third Amend 
ment Order 1976, C.O. 105 dated 12.9.1976. 
The Constitution (Application to J&K) Fourth Amend 
ment Order 1976, C.O. 106 dated 3 1.12.1976. 
The Constitution (Application to J&K) Amendment 
Order 1977, C.O. 108 dated 31.12.1977. 
The Constitution (Application to J&K) Amendment 
Order 1985, C.O. 122 dated 4.6.1985. 
The Constitution (Application to J&R) Second Amend 
ment Order 1985, C.O. 124 dated 4.12.1985. 
The Constitution (Application to J&K) Amendment 
Order 1986, C.O. 129 dated 30.7.1986. 

Not all these Orders can be objected to. For instance 
none can object to provision for direct elections to Parlia- 
ment in 1996, delimitation of Parliamentary constituencies, 
etc. It is the principle that matters. Constitution limits are there 
to be respected, not violated. Amendments to the Constitu- 
tion of India were extended as a matter of course to the State. 

We have noticed above that in the eagerness to create 
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an image of cementing closer relahons, what followed 1954 
is a series of Constitution (Applicabon to J&K) Orders num- 
bering 42 till now which were not conceived at any point of 
time either in 1950 or in 1952 or even later in May. 1954. 
Among the changes brought about the most important were in 
restricting the powers of legislature of the State, extension of 
powers of the Union Parliament, application to the State of 
financial provisions of the Constitution of India, provisions 
relating to emergency. All India Services, supenntendence, 
d~tection and control of elections of the state legislature and 
several other matters. 

The position having been so radically altered can be 
put in the following manner so as to indicate actual State-Union 
relationship which had emerged as a result of changes brought 
about. 

(a) Almost all entries in the Union List are appli- 
cable to the State of Jammu and Kashmir with the result that 
union Parliament's power to legislate extends to matters even 
beyond the three subjects on which the accession had origi- 
nally been agreed upon. The list has gone far beyond 20 items 
of the list attached to the Instrument of Accession or wen the 
Schedules to 1950 Order. 

(b) Concurrent List of legislation in essence is ap- 
plicable even in regard to welfare legislation and essentially 
local matters. 

(c) Most of the provisions about one of the wings 



85 
of the State namely the Judiciary are now derivable or defm- 
able from the Country's Constitution rather than the Constitu- 
tion of the State. 

(d) Provision relating to All India S ~ M C ~ S  is now 
applicable to the State. 

(e) All the matters under Finance, Trade and Com- 
merce are now applicable. Even the rudiments of fmancia! au- 
tonomy have completely been swept away. 

(f) Even the field of residuary legislation in the 
matter of law and order has been curtailed so far as the State is 
concerned and Entry 97 of the Union list too has been made 
applicable in curiously modified form to the detriment of the 
principle of political autonomy. 

(g) All emergency powers including those in Ar- 
ticle 365 and that too in their un-amended form and retro- 
grade shape are applicable to the State and their misuse during 
the last eight to nine years has proved beyond doubt that ap- 
prehensions entertained in 1950's have come out to be true. 

(h) Special provisions of Article 249 dealing with 
the Parliament's-power of legislation in the State List have 
been extended to the State of Jammu and Kashmir quite sur- 
reptitiously in a brazen and clandestine manner by misinter- 
preting and misusing Article 370. 

(i) Superintendence, direction and control of local 
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elections now vests with the Central Election Commission. 

Besides, some changes of far-reaching consequences 
including that of alter7ng the mode of appointment of the Head 
of the State were effected in the Constitution of the State. The 
extent and the nature of autonomy which has been left with the 
State as of now can be seen from the following table :- 

5 I Total No. of Articles 
No. of Articles applied 
Balance 

*These relate to matters under part V1 of the Constitu- 
tion of India which pertains to matters concerning the Execu- 
tive, Legislature and High Courts of States of the Union and 
provisions whereof are identical to the provisions of the con- 
stitution of Jammu and Kashmir. 

n Total No. of entries in the union List 97 
Entries applied 94 
Balance 3 * 

*Entries 8 , 9  and 34 relating to ~ ~ l h r i s d i c t i o n ,  pre- 
ventive detention connected with Defence matters, and Courts 
of wards for the estates of RuIers of Indian States respectiveIy. 

I l l  ' Total No. of entries in the concurrent list 47 
Entries applied 26 
Balance 21' 
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29, 3 1, 32, 37,38,41 and 44. 

These entries relate mostly to matters of social legis- 
- 

lation, charitable institutions, relief and rehabilitation of dis- 
placed persons, transfer of property etc. etc. 

N Total No. of Schedules 
No. of Schedules applied 
Balance 

*Schedule 5- Control of the Scheduled Areas and S.T. 
Schedule 6- Administration of Tribal Areas. 
Schedule 10- Disqualification on grounds of defection 
except in so far it relates to members of Parliament. 
Schedule 11- Powers of Panchayats (new provision of 
the Indian Constitution vide Seventy-third Amendment 
Act, 1992) 
Schedule 12- Power and responsibilities of Munici- 
palities (new provision of the Indian Constitution vide 
Seventy fourth Amendment Act, 1992) 

It is aboudantly clear, therefore, that from 1953 on- 
wards, especially in sixties, the process of erosion of the state 
autonomy was so rapid and on such a massive scale that entire 
Article 370 of the Constitution of India which was supposed 
to guarantee and preserve the special status ofthe State in the 
Indian Union was emptied of its substantive content with the 
result that State's jurisdiction over the mattprs as envisaged 
by the Instrument of Accession of Oct. 1947 and the Delhi 

* Indiilcs provisions hithcrclo not s p p l i  tothc Statc 
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AN----+ -f 1027 r k m c  nr~T111alJv diminished and svstemati- 
ment had to amend the Constitution four times, by the 59', 
64&, 67h, 6SL, Constitution Amendments to extend President's 
rule imposed in Punjab on May 11, 1987. For the State of 
Jammu and Kashmir, the same result was accomplished by 
executive orders under Article 370. 

The Union Home Minister, Mr.. Gulzari La1 Nanda said 
on December 4, 1964 that Article 370 could well be used to 
serve as a "tunnel in the wall" in order to increase the Centre's 
powers. This was diametrically contrary to the clear intent 
underlying, and the objective of, Article 370. 

Another gross case illustrates the extent of misuse of 
Article 370. On July 30, 1986 the President made an Order 
under Article 370 extending to the State Article 249 of the 
Constitution in order to empower Parliament to lekislate even 
on a matter in the State List on the strength of a Rajya Sabha 
resolution "Concurrence" to this was given by the Centre's 
own appointee, Governor Jagmohan. (Indian Express, August 
17, 1986). 

This is how C.O. 129 was made on July 30, 1986. I t  
said that in Article 249, in clause (1) for the words "any mat- 
ter enumerated in the State list specified in the resolution," 
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the words "any matter specified in the resolution being a mat- 
ter which is not enumerated in the Union List or in the con- 
current list" shall be substituted. This was made "with the con- 
currence of the Government of the State of Jainmu and Kash- 
mir" when the State was under Governor's mle andno popular 
Government existed. This is a clear nullity. 

Successive State governments had in the past accorded 
their "concurrence" for various reasons and under various po- 
litical compulsions. No State would otherwise willingly ac- 
cept curbs on its autonomy. 



Chapter XI 
Changes effected in the Basic Structure of 

the State Constitution 

This brings us to the perception which inspired both 
the State and the Union leadership in early fifties to envisage 
that the State of Jammu and Kashmir shall frame the Constitu- 
tion of the State through a constituent Assembly envisaged 
for it duringthe days of freedom smggle itself and recognised 
thereafter by a provision in the Constitution of India. This 
Constituent Assembly adopted a method of appointment of 
the Head of the State different fiom the one adopted by the 
Constituent Assembly of India in respect of the other States 
of the Union in as much as it provided for an elected Head 
(Sadar-i-Rayast). Thus it brought to an end the era of heredi- 
tary rulership for all times to come and held out a promise for 
the future of a fully democratic Constitution for the State. 

The Constitution fmally adopted had the folloiving fea- 
tures:- 

(a) An elected Head of the State. 

(b) A chapter on Directive Principles ensuring 
equality, fraternity and social justice for all. 

(A) An independent Judiciary. 

(c) A Council of Ministers with a Prime Minister 
of the State at the Head. 

(d) A Legislature consisting of two houses with the 
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Upper House based on absolute parity between 
the two regions of the State with very wide and 
effective powers. 

Another important feature of the Constitution 
adopted and enforced was and continues to be 
provided by Section 147. This section deals with 

. - powers and procedures of amendment of the 
Constitution. This Section made sowe provi- 
sions of the Constitution of Jamrnu and Kash- 
mir unalterable and among the unalterable pro- 
visions are the following :- 

(a) Section 147 itself. 

@) Section 3 defining the relationship of the State 
with the Union of India. 

(c) Section 5 dealing with the extent of executive 
and legislative power of the State. 

The State Constitution can be regarded as vely rigid in 
this respect. This feature that it has provisions which are quite 
rigid and provisions which are flexible is not unique in the 
Constitution of the State alone. This is true of many Constitu- 
tions. Justice Anand has to say, in this regard, as follows:- 

"The French Constitution declares that the Republican 
character of the Govenunent cannot be changed and in the 
United States of America no federating State can secede and 
become independent". 

In more than one ways, Section 3 , 4  and 5 in the Con- 
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stitution of Jammu and Kashmir State can be regarded as the 
fundamental law on which, in the words of His Lordship, Mr. 
Justice Sen Anand, "the very structure of the Constitutioh has 
been erected". 

Our purpose of making reference to these provisions 
of the Constitution of State ofJammu and Kashmir is to place 
on record how this fundamental law or the basic structure on 
which the Constitution is based has been subjected to changes. 
Even a casual study can indicate that despite the rigidity the 
requirement of the mandate of un-alterable character of the 
provisions, politics has swayed someone to adopt measures 
which should not have been adopted at all. 

The Amendment Acts of 1959 and 1965 were intro- 
duced respectively before and after the National Conference 
Party converted itself into a Pradesh Congress Committee, a 
branch @the "State of Indian Nahonal Congress." The Consti- 
tution of Jammu and Kashmir (Sixth Amendment) Act 1960 
introduced changes in Sections 2 ,27 ,29 ,30 ,3  1 ,32 ,33 ,5  1 ,  
95, 100-A, 100-B and 126. 
AH a result of the changes effected by this Amendment Act 
among various other provision that suffered changes, was Sec- 
tion 147 also though declared by the Section itself as unalter- 
able. Section 147 as it stood before the amendment was as 
follows:- 

"An amendment of the Constitution may be initiated 
only by the introduction of a Bill for the purpose in the Legis- 
lative Assembly, and when the Bill is passed in the House by a 

. , ,  
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majority ~f not less than two-thirds of the total membership 
of the House, it shall be presented to the Sadar-i-Rayasat for 
his assent and upon such assent being given to the Bill, the 
Constitution shall stand amended in accordance with the terms 
of the Bill: 

Provided that a Bill providing for the abolition of the 
Legislative Council may be introduced in the Legislative As- 
sembly and passed by it by a majority of the total membership 
of the Assembly and by a majority of not less than two-third 
of the members of the Assembly present and voting. 

Provided further that no Bill or Amendment seeking to 
make any changes in- 

(a) this section 

(b) the provision of Section 3 & 5; or 
the provisions of the Constitution of India as 
application in relahon to the State shall be in- 
troduced or moved in either House ofithe State 
Legislature." 

Besides, an ommibus amendment in Section(2) by in- 
troduction af a sub-section (3) affected many other provisions. 
Sub-sect~on (3) reads as under:- 

"Any reference in this Constitution to Sadar-i-Riyasat 
shall, unless the context otherwise requires, be construed as a 
reference to the Governor." 
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Section 147 vide Section (2) of the Sixth Amendment 

Act of the Constitution of Jammu and Kashmir State suffered 
change in that the word, 'Governor' was substituted for the 
word, 'Sadar-i-Riyasat' which could not have been made in view 
of the provision of the section. This amendment brings about 
fundamental changes in the core foundation of the Constitu- 
tion of the State. This was done without considering the impli- 
cation and so radically that the basic character of the Consti- 
tution was infringed upon just within eight years of its adop 
tion and enforcement. 

Incidentally, we may digress for a moment here and go 
to explanation part given at the end of sub-clause @)'of clause 
(I) of Article 370. This explanation originally was as under:- 

"For the purpose of this Article the Government of the 
State means the person for the time being recognised as Ma- 
haraja of Jammu and Kashmir acting on the advice of the Coun- 
cil of Ministers for the time being in ofice under Maharaja's 
proclamation dated 5& day of March, 1948. 

The said explanation on the recommendation of tfL2 Con- 
stituent Assembly of the state of Jammu and Kashmir was 
changed by a Presidential Order vide C.0.44 dated 17.1 1.1952 
making Article 370 operative with a changed explanc+tion with 
effect from 7 November, 1952. The substituted explanation 
reads as under:- 

"For the purpose of this Order, the Government of the 
State means the person for the time being recognised by the 
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President on the recommendation of the Legislative Assem- 
bly of the State as Sadar-i-Riyasat of Jammu and Kashmir act- 
ing on the advice of the Council of Ministers of the State for 
the time being in office". 

So, the part dealing with Maharaja's proclamation of 
5" March, 1948 become Sadar-i-Riyasat recognised as such 
by President of India and acting on the advice of the Council 
of Ministers of the State for the time being in office with ef- 
fect from 17h November, 1952. What then is Article 370 af- 
ter the word 'Sadar-i-Riyasat' is substituted by the word Gov- 
ernor after the Sixth Amendment Act of the Constitution of 
the State of Jammu and Kashmir if the substitution is not part 
of the Indian Constitution? The word Sadar-i-Riyasat contin- 
ues to exist in Article 370 for any kind of changes in Article 
370 cannot be brought about by making change in Jammu and 
Kashmir State Constitution and in the way it was brought about 

The power of the State Legislature can next be found 
to have been impinged upon insofar as its legal right to elect 
the Head of State subject to the recognition by the President 
of Indiagot obliterated. This deprivation cannot but be recorded 
as a serious assault on the autonomous character of this unit 
of the federation. Therecommendation to have an elected Head 
as the substitute for the hereditaryruler had been made by the 
Basic Principles Committee for the Constituent Assembly as 
early as 1952. This was mutually agreed upon by the State and 
the Union leaders. Consequently, the Sadar-i-Riyasat was duly 
elected in 1952 and thereafter &r every five years till the 
Constitution of State was amended in 1965. Why it was nec- 
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essary in 1965 to deprive the State of electing its Sadar-i- 
Riyasat and provide for a nominee of the Ceniral Government 
as Governor need not be dwelt upon at length but, however, 
reference to 1984, 1986 and 1990 interludes must indicate 
that but for events happening at the behest of nominated Gov- 
ernors, ground situation in the State of Jammu and Kashmir 
would in all probability have been different. Why and to sat- 
isfy whom did the State leadership after in-coming of Con- 
gress into the State embark upon this mis-adventure shall al- 
ways be regretted. 

During 1948-1965 the word Prime Minister of Jammu 
and Kashmir did not raise any storm in any cup of tea nor did it 
even remotely lead to any confusion with that of the Prime 
Minister of the Union. It was there in the State prior to 1947, 
had continued to be there after Maharaja's declaration of March 
5 ~ ,  1948 and again after the adoption of interim Constitution 
in 1952, till the dismissal of the first elected Prime Minister 
in I953 m d  again till March 1965. What has been achieved 
after writing it off alongwith the principle of election of the 
Head of the State as also the nomenclature of Sadar-i-Riyasat 
can now be seen fiom what has happened in very recent his- 
tory of the State particularly to State's relationship with the 
Union. 

This assault on State Autonomy must be and has to be 
un-done. For this purpose appropriate amendments shall have 
to be made in the Constitution of Jammu and Kashmir and also 
consequenbial changes in the provisions of the Constitution 
of India as applicable to the State. 



This requires to be done speedily to restore the faith 
of the people in the path chosen by them through their repre- 
sentatives in the course of deliberationsin the Constituent 
Assembly of the State way back in 195 1-53. 



Chapter XI1 

Return of Sheikh Mohamrnad Abdullah to 
power in 1975 and After 

After the dismissal of Jenab Sheikh Mohammad 
Abdullah from the office of the Prime Minister of Jammu and 
Kashrnir on August 8,1953 in an unconstitutional and undemo- 
cratic manner he was kept under detention for ovei two de- 
cades. However, in February, 1975 due to the pwsuation of 
the Prime Minister of lndia Mrs. Indira Gandhi, he agreed to 
take over the state administration pending the next elections 
of the State Assembly with the support of the then Congress 
members of the state Legislature, although he insisted on the 
holdin:: of Assembly elections before taking office. But, as it 
happened, in March, 1977, much before the due date of As- 
sembly elections, the Congress party withdrew its support to 
hun. 

The Janta Party which was then in power at the Centre 
ordered fresh and fair elections in the State in the same year 
and the Jammu and Kashmir National Conference k d e r  the 
leadership of Sheikh Saheb won a thumping majority as a re- 
sult of the fairest ever elections held in Jammu and Kashmir 
till then after 1953. However, unfortunately even the histori- 
cally held elections were not made best use of to deepen the 
roots of national mainstream politics by enlightened national 
leadership and by yielding to the people of Kashmir what they 
needed most, what they held to be their birth right, their right 
to be a special state of the Indian Union with unbridled powers 
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of legislation in matters other than those ceded under Instru- 
ment of Accession or powers incidental or ancillary thereto. 

After Sheikh Saheb's death in 1982, fresh elections to 
the J&K Legislative Assembly were held in June, 1983 and 
the National Conference under the leadership of Dr. Farooq 
Abdullah again won the elections with comfortable majority. 
But in 1984 the Government headed by him was dismissed 
unconstitutionally and undemocratically and another Govern- 
ment under the leadership of Shri Ghulam Mohammad Shah 
was installed by engineering defections in the National Con- 
ference with Congress Party support from outside. 

This experiment also did not succeed. Congress Party 
withdrew support inMarch, 1986 and the G.M.Shah Govern- 
ment had to be dismissed. Governor's rule was imposed. In 
the Assembly elections held in 1987 National Conference, 
under the leadership of Dr. Farooq Abdullah, won the elec- 
tions again. In January, 1990 the Central Government brought 
back a Governor in the State sho was unacceptable to the popu- 
larly elected State Government with the result that it resigned. 
Then followed a blood bath and massacre on large scale of 
innocent persons. Even the mourners of late Mir Waiz Molvi 
Mohammad Farooq carrying his dead body were not spared. 
The situation deteriorated to such an extent that only after four 
months the Governor had to be replaced. 

There were massive demonstrations by the people in 
Srinagar followed by eruption of militancy which the Central 
Government thought fit to curb under its own auspices but 
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failed to do so. The demand for Azadi (independence) was 
raised by a section of the angry youth in Kashmir. It was, how- 
ever, late in the day that even the Union leadership realised 
that what is needed for tlus unit of the Union is autonomy and 
that "Sky should be the limit" in terms of the then Prime Min- 
ister of the Union Shn P.V.Narasimha Rao. The declaration 
did not, however, go beyond promises having been made so 
piously. 

The United Front Government recognised the need and 
followed it up only by means of declaration in the Common 
Minimum Programme in 1996 by holding the prospect of 
"Greater Autonomy" as a live issue for bringing people of 
Kashmir back to the era of normalcy and Kashmir's political 
scenario back into the national mainstream. However, on the 
assurance of the central Government that it would consider 
favorably the demand for restoration of autonomy to the State 
and was prepared to enter into a dialogue with the elected rep- 
resentatives of the State, the National Conference went to the 
polls in September, 1996 on the autonomy platform with the 
following manifesto:- 

"We pledge that if we are elected, our Party will be 
bound to accomplish the following:- 

Dignified undiluted andmeaningful autonomy which has 
been inspiring our people will be restored and made unalter- 
able. We will strive to bring it to the shape which was kept 
before us at the time of the Accession. We will also demand 
credible guarantees from the federal centre to keep constitu- 
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tional relationship with the State in its pristine form so that 
the tragic events through which we have had to pass are not 
repeated in future". 

The people of the State returned the Party to power 
with a two-thirds majority. It is in pursuance of this mandate 
of the electorate and assurance of the Central Government that 
the State Government appointed this Committee to examine 
the question of restoration autonomy to the State of Jamnu 
and Kashmir. 



RECOMMENDATIONS 



Chapter XIII 

Recommendations: 

Change in the title of Part XXI and heading of Article 370 

The word 'temporary' has been used in the title of part 
XXI and heading of Article 370 of the Constitution of India. 
In this context it would be relevant to mention as to liow and 
why it came to be used therein. Thls was because of the provi- 
sion contained in clause (3) of this Article which came into 
being at a time when the Cosntituent Assembly of the State 
had yet to be convened. 

This Article could cease to be  operative if the Presi- 
dent of the Republic were to issue a notification to this effect 
on the basis of a recommendation of the State Constituent As- 
sembly. It could also be made operative with modifications 
and exceptions by a similar process and fiom such date as may 
be specified by the President. 

The Constituent Assembly ceased to exist after the 
Constitution for the State was adopted by it in~ovember, 1956. 
It did not make any recommendation for the removal of this 
Article. 

So it should have been indicated as early as 1956 that it 
would be a misnomer to call Article 370 'Temporary provi- 
sion'. In fact it had then become and had ticontinue as a spe- 
cial provision of the Indian Constitution applicable to the State 

.. 
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of Jammu and Kashmir. 

It would be appropriate to quote Jenab Sheikh Sahib's 
views expressed in this regard while addressing the &ate Con- 
stituent Assembly on l lth August, 1952: 

"Here I would like to point out that the fact that Article 
370 has been mentioned as a temporary provision in the Con- 
stitution does not mean that it is capable of being abrogated, 
modified or replaced unilaterally. In actual effect, the tempo- 
rary nature of this Article arises merely fiom the fact that the 
power to finalise the Constirutional relationship between 
!he State and the Union ofIndia has been specifically vested 
in the Jammu and Kashmir Constituent Assembly. It follows 
that whatever modlfications, amendments or exceptions that 
may become necessary either to Article 370 or qny other 
Article in the Constiturion of India in their application to 
the Jammu and Kashmir State are subject to decisions of 
this Sovereign Body. " 

Accordingly, it is recommended as under:- 

I. That the world 'temporary' be deleted from the 
title of part XXI of the Constitution of India; and 

. . 
11. That the word 'temporary' occurring in the head- 

ing of Article 370 be substituted by the word 'special'. 

Legislative Relations (Part XI) 

We have at length described that breath and soul of State 
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Union relationship initially was the lnstrument of Accession 
and later this was replaced by provisions of the Indian Consti- 
tution as and when these become applicable. The lnstrument 
of Accession was to be the basis. The lnstrument conceded 
powers of legislation to the Federal Union in the matter of 
Defence, External Affairs and Communications and vide clause 
(3) this lnstrument itself specified matters in the "schedule" 
thereto with respect to which the Dominion legislature could 
make laws for the State of Jammu and Kashmir. These sched- 
uled matters were 20 in number and were grouped under sub- 
heads:- 

a Defence. 
b. External Affairs. 
c. Communications. 
d. Ancillary. 

Dominion Legislature, therefore, could legislate with 
respect to the State of Jammu and Kashmir in respect of mat- 
ters specified in the schedule to the lnshument of Accession. 

Article 1 and 370 became applicable to our State 
straightway and our State became part of the scheme of distri- 
bution of legislative powers enshrined in the Constitution of 
India. Seventh Schedule to the Constitution itemised the leg- 
islative field of operation in the following manner:- 

List I Union list. 
List 11 State list. 
List 111 Concurrent list. 



With the enforcement of Indian Constitution on 
26.1.1950 and simultaneously application of Article 370 to 
the State of Jammu and Kashmn, Presidential Order of 1950 
came to be issued on this very date. With its application rel- 
evant Union List items with omissions, exceptions and modi- 
fications became applicable fiom that very date. This was con- 
sistent with original terms of accession, conceding powers of 
legislation to Union Parliament in matters on which State sov- 
ereign had acceded to the Union. 

The Union thereafter could legislate on items included 
in the Schedule to 1950 Order. The items which were~excluded 
from the ambit of legislative power of Parliament in respect 
of the State of Jammu and Kashmir were as under:- 

7, 8,23,24,32,33,34,35,36,37,38,40,42 to 71,78 
to 92 and 97. 

The entries 22 and 76 were applied with modification. 
A casual examination of these would show that these were 
rightly not applied being beyond the border line of ceded items 
of Defence, External Affairs, Communications and Ancil lq.  

At this stage it would be pertinent to mention that Ar- 
ticle 246 in its original form clearly laid down that ih relation 
to the State of Jammu and Kashmir reference to clauses (2) 
and (3) in clause (1) of tlie Article and clause (2) (3) and (4) 
of the Article shall not apply. This made existence of State and 
Concurrent Lists only a matter of theoretical interest for our 
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State. All that was yielded in Union List for federal legislation 
was thus known; rest of the powers were of the State and State 
alone. Such a decision was quite in keeping with the hue spirit 
and context of federal polity. This is particularly so when ap- 
plication of Articles 248 and 249 was also excluded, the two 
having been completely omitted fiom the applicatibn to our 
State. 

Their non-application ensured that residuary powers of 
legslation remained with the State unimpaired and Parliament 
could not legislate about any State matter even when there 
would have been a situation envisaged by Article 253. 

It is note-worthy that all the entries made applicable 
particularly the substituted entry 97 read with modified Ar- 
ticle 248 were not even remotely connected with Defence. 
External Affairs and Communications, nor can they in entirety 
or otherwise be regarded as ancillary to matters covered by 
these three subjects. 

Changes from 1954 onwards, particularly in sixties, 
were so rapid that things started changing even beyond recog-. 
nition. Encroachment on State jurisdiction was obvious, 
thereby reducing the State autonomy to a mockery. 

Recommendations 

In the legislative field, therefore, it is recommended 
as under:- 

a Matters in the Union list not connected with the 
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three subjects of Defence. External Affairs and Cornmunica- 
tions and I or ancillary thereto but made applicable should be 
excluded from their application to the State. 

b. All modifications made in Article 246 in its 
application to the State subsequent to the 1950 Order should 
be rescinded. 

c. Article 248,249,250 and 25 1 whether applied 
in original or substituted modified form should be omitted in 
relation to the State. 

d As in 1950 and 1954. List 11 (State) and List 111 
(Concurrent) of the Seventh Schedule should not be applicable 
to the State. 

e. Article 254 be restored to the position it had in 
its application to our State in 1954. 

f. Article 262 and 263 which were not applicable 
under 1950 Order but were subsequently extended to the State 
should cease to apply. 

Part  XV 
Elections 
(Article 324 to 329) 

Since elections to the State Legislature are held under 
laws made by the State Legislature, Article 324 should con- 
tinue to apply in the manner and the way it was applicable in 
195011954 Order. This is particularly so when the State Con- 
stitution had provisions relating thereto. 
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Recommendation 

Therefore. change brought about in this Part after 1954 
be reversed and consequential changes in other Articles in this 
Part be effected. 

Part XVlII 
Emergency Provision (Article 352 to 360) 
The following should be added to Clause 6 of Article 352 

Recommendation 

a "provided that this request for concurrence of 
the Government of the State shall be subject to whatever deci- 
sion the State Assembly may take within two months of dec- 
laration of emergency and failing any such decision, the proc- 
lamation of Emergency shall be deemed to have been tevoked". 

b. Sub-clause (b) of clause (6) of this Article 
should be deleted. 

c. Article 355,356,357,358,359 and 360 should 
be made non-applicable to the State of Jammu and Kashmir as 
was the position in 1954. 

Part I11 
Fundamental Rights 
(Article 12 to 35) 
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Recommendation 

This Part should be deleted. A separate chapter on Fun- 
damental Rights needs to be included in the Jammu and Kash- 
mir Constitution. Situation where Directive Principles do not 
apply and Fundamental Rights apply is not a happy one. Direc- 
tive Principles in the State Constitution apply in the absence 
of a provision these can hardly mean anyhng to Fundamental 
Rights which are enshrined in the Union Constitution. Furida- 
mental Rights chapter in the State Constitution would add 
weight and worth to the organic law of the land and give the 
citizens satisfaction of even testing worth of Directive Prin- 
ciples for Legislation and for governance according to letter 
and spirit of law. 

Part V 
The Union 
(Article 52 to 15 1) 

Very few Articles &om this Part were made applicable, 
in 1954 Order but the situation was changed with the passage 
of Constitution (Application to J&K) Order, 1960 and there- 
after. Normally there can be no dispute now with the kxtended 
jurisdiction of the Supreme Court over matters in regard to 
our State, but it has got to be recorded that this aspect of State- 
Union relationship was not settled at the time of Delhi-Agree- 
ment of 1952 and after the events of 1953 quick decisions 
were forced upon the flawed Constituent Assembly followed 
by a number of Constitution (Application to J&K) Orders. The 
position which ultimately has emerged is that the State of J&K 
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has been accorded the same status as the rest of the States 
except for the above form of Articles 133.and 134 applied to 
the State. The judiciary of India has been unitary in kharacter 
during the British rule and it remained so under the new Con- 
stitution of India adopted in 1950. Jammu and Kashmir too 
became part of it, notwithstanding the fact that saong views to 
have judicial autonomy were expressed duringnegotiations for 
Delhi Agreement, 1952. In any case divergent views were re- 
corded. 

The State had at that time a High Court whose judge- 
ments were subject to appealheview before His Highness, 
advised in his judicial function by a Board of Judicial Advi- 
sors consisting of eminent jurists knowledgable persons. That 
has not be and reopening that chapter may not sound appropri- 
ate now except, of course, where adopting of provisions of 
the Union Judiciary for the State have in a way infringed upon 
the corresponding provisions of the State Constitution in re- 
gard to the State High Court. 

Recommendation 

a). Articles 72(1) (c), 72(3), 133, 134, 135, 136, 
138, 145(l)(c) and 15 l(2) should be made non-applicable to 
the State as was the position in 1950 Order. 

b). Articles 149, 150 and 151 should apply to the 
State in the form in which they were in 1954. 

Part VI 
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(Article 152-237) 

Article 124 (4) of the Constitution of lndia mandates 
that a Supreme Court Judge shall not be removed from his 
office except by an Order of the President passed after an ad- 
dress by each House of Parliament supported by a majority of 
the total membership of that House and by a majority of not 
less than two thirds of the members of that House present and 
voting, has been presented to the President in the same ses- 
sion for such removal on the ground of proved misbehavior or 
in capacity. Article 2 18 has in the course of time been applied 
to the J&K State. The position as it obtained prior to C.O. 60 
was that under the State Constitution the removal of ajudge of 
the High Court by the President for proved misbehavior or 
incapacity could be on the basis of an address for removal sup- 
ported by a majority of the total membership of each House 
of Legislature of the State and by the majority of not less than 
two thirds of the members present and voting. BUI after the 
aforesaid application Order of 1960, the power to pass an ad- 
dress for such removal vests with the Parliament in accordance 
with Article 124 (4). Part VII of the State Constitution deals 
with the State High Court. The Part starts with section 93 (Con- 
stitution of High Court) and ends with Section 108 (Officers 
and Servants of the High Court). Of these, we have Sec. 95 
(appoinhent and tenure of office ofjudges) and Sec. 99 (Res- 
ignation and Removal of a judge of the High Court). The afore- 
mentioned provision about removal till 1959 was sub section 
(2) of section 99 of the State Constitution. The Constitution 
of Jammu and Kashmii (First Amendment) Act, 1959 vide its 
section 4 deleted this provision and the question of removal 
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of a judge for proved misconduct or incapacity wasleft to be 
taken care of as in the rest of the counhy by resort to proce- 
dure in section 124 Clause (4) thereof. This was so vide Con- 
stituSon (Application to J&K) Order NO. 60 of 1960. 

All provision about High Court having been retained in 
the State Constitution including one about administrative ex- 
penses, salaries, allowances and pensions continuing to remain 
a charge upon consolidated fund of the State, deletion of the 
above provision regarding removal by means of an address 
being the duty, right and obligation of State Legislature and 
not Parliament in terms of Section 124(4) is, to say the least, 
not justifiable. Article 218 conceded this right in respect of 
other High Courts to Parliament. It is because all other provi- 
sions like 93 to 108 of our State Constitution are in their case 
part of the Union Constitution itself. We would, therefore, 
recommend the following in this regard:- 

Recommendation 

i. Article 2 I8 be omitted in its application to the 
State. That would enable the State Legislature to re-enact the 
provisions as they existed in sub section (2) and (3) of Sec- 
tion 99 of the State Constitution before the enforcement of 
J&K Constitution (First Amendment) Act of 1959. 

. . 
11. Article 220, 222 and 226 should also be omit- 

ted in their application to J&K State. 

Part XII. 
Finance, Property, Contracts and Suits 
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(Article 264 to 300 A) 

We have seen that in 1952 during and after negotia- 
tions for Delhi Agreement that Article 266 (relating to the 
Consolidated Funds of India and public accounts of India and 
of the States), Article 282 and 284 (relating to the Union or 
public account of India), Article 298, 299 and 300'(relating 
only to the Union or Government of India) were applicable. 
Exception was made in respect of articles 264 and 265, clause 
(2) of Article 267, Article 268 to 281. Clause 2 of Act. 283, 
Article 286 to 291, Articles 293,295,296-d 297, C.O. 48 
of 14' May 1954 made Articles 264, 265, 268, 272, 274- 
281, 285, 293, 295 to 297 applicable to our State. Article 
269 and 286 were applied with amendments in 1958. 

Law for imposition of tax burden is clearly laid down. 
The rule in federal polity generally is that if the Union levies a 
tax in respect of matters assigned to it, it retains the proceeds 
yielded by such imposition. Same is true of a unit in federa- 
tion. There are however, a number of exceptions as h d e r  Ar- 
ticles, 268 and 269 in the matter of distribution of income tax 
as also of whole or part of proceeds of excise duty. Our State 
also would collect excise and stamp duties as specified in en- 
bies 84 and 9 1 of list I and appropriate the net proceeds. Same 
is true as a result of application of Article 269 to our State in 
respect of levies collected thereunder. Even Article 270 ap- 
plies to our State. 

What has been incorporated in the Constitution of the 
State viz. Consolidated Fund and Contingency Fund of the State 
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as also custody thereof, and Public Account of the State is 
covered by sections, 115, 116, 11 8 and 119 of the Constitu- 
tion of ow State. In fact the position that emerges from the 
application of various Constitution Orders is that the provi- 
sions of the Constitution of India identical to what has been 
incorporated in the State Constitution in section 1 IS, 116, 117, 
118, 119, 120, 121, 122and 123 donotapplyand fortherest, 
by and large, provisions of Part XI1 of the Constitution of In- 
dia apply to our State as to the rest of the State. 

On the passage of Constitution (Application to J&K) 
Second Amendment Order 1958 (C.O. 56) jwisdictjon of the 
Auditor general and Comptroller was extended. This brought 
entry 76 of list I into the picture in its application to the State. 

Despite allocations available to the State at present, we 
are firmly of the opinion that in order that the State should be 
financially viable it needs more fmancial resources and assis- 
tance. It may be recalled that during 1952 Delhi talks, the dis- 
cussion on financial arrangement between the Union and the 
State remained inconclusive. 

Recommendation 

It is, therefore, recommended that the matter be dis- 
cussed indepth between the State representatives and the Union 
Government. 

Part XIV. 
Service under the Union and the States 
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(Article 308-323) 

Article 308 excluded application of this Part to our 
State. There is hardly any federation in the world where such 
provisions as those contained in Article 3 12 and legislative 
enactments thereunder are envisaged. These were not appli- 
cable to the State even in 1954 but have been made applicable 
thereafter. 

Notwithstanding seemingly an attractive proposition 
one can say without any fear of contradiction that it has dwarfed 
local talent and made it difficult for local youth to aspire to 
compete for key civil posts on competitive basis. The weak- 
kneed attempt to organise Kashmir Civil Service is neither 
here nor there and increasing inflow of All India Services has 
ment pretty little in the field for which the services were ap- 
parently conceived. No imperial model of civil services in 
central cadre can be or could be a substitute for what the local 
youth could be expected to have i.e. local patriotic feeling and 
passionate attachment for the service of those among whom 
they live. Ever since the application ofthese provisions of the 
Indian Constitution to our State the number of direct recruits 
from the State has been negligible. The problem has attained 
so unpleasant a shape, even in the national context, that de- 
mands of greater number of promotee from local services all 
over the counhy have assumed alarming proportions. 

Recommendation 

It is, therefore, recommended that in Article 3 12, the 
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brackets and words "(including the State of Jammu and Kash- 
mir)" inserted by the Constitution (Application to J&K) Or- 
der 1958 be omitted. 

Part XVI 
Special provisions relating to certain classes 
Article 330 to 342 

Article 339 regarding control of the Union over the 
administration of Scheduled Areas and the welfare of Sched- 
uled Tribes was not applicable to the State till 19d5. It was 
applied in a modified form to the State vide Constitution (Ap- 
plication to J&K) Order of 1985. 

Likewise, Article 342 has been appIied for the first time 
to the State in 1985. 

Recommendation 

i. It is recommended that the powers in respect of 
aforesaid matters be restored to the State. 

ii. Article 330, 331, 334, 335, 336 which were 
applied by 1950 Order should continue to be appliLable. Ar- 
ticles 338,339,340,341 and 342 have been applied after 1950. 
Their application to the State should be omitted and corre- 
sponding provisions be made in the State Constitution. 

Part XX 



Amendment of the Constitution. 
(Article 368) 

Needless to mention that unlike other states of the 
Union, the State of Jammu and Kashmir has a Constitution of 
its own. Before the Constitution (Application to J&K) Sec- 
ond Amendment Order 1975 (C.O. 10 1) the State Legislature 
had unfettered powers to amend it. But vide this Order Clause 
(4) was added to Article 368 of the Indian Constitution in its 
application to our State which reads as under:- 

"(4) No law made by the Legislature of the State of 
Jammu and Kashmir seeking to make any change in or in the 
effect of any provision of the Constitution of Jammu and Kash- 
mir relating to:- 

(a) appointment, powers, functions, duties, emolu- 
ments, allowances, privileges or immunities of the Governor; or 

(b) superintendence, direction and control of elec- 
tions by the Election Commission of India, eligibility for in- 
clusion in the electoral rolls without discrimination, adult suf- 
frage and composition of the Legislative Council, being mat- 
ters specified in sections 138, 139 and 50 of the Constitution 
of Jarnmu and Kashmir shall have any effect unless such law 
has, after having been reserved for the consideration of the 
President, received his assent;" 

The addition of this clause in the Indian Constitution 
has restricted the power of the State Legislature to amend its 
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own Constitution. This uncalled for clog on the constituent 
powers of State Legislature needs to be removed lock, stock, 
and barrel. 

Recommendation 

It is therefore recommended that:- 

(i) clause (4) of Article 368 added vide C.O. 101 
be deleted; 

(ii) clause (2) of Article 368 should apply with the 
provisio already introduced by 1954 Order and Clause 
(1) thereof whch was not in existence in 1954 and was 
introduced in 1971 should remain omitted in its appli- 
cation to the State. 

Part XXlI 
(Schedules First to Twelve) 

The Indian Constitution has 12 Schedules only some 
of which apply to our State with or without modifications re- 
latable to some of the Articles of the constitution of India. 
Each Schedule which is applicable to the State of Jammu and 
Kashmir being fathered by a specific Article in the Constitu- 
tion of the counby will naturally suffer modification, change/ 
substitution depending upon what that Article contains in re- 
gard to its application to the State of Jammu and Kashn~ir. 

Seventh Schedule 

Seventh Schedule derives its character and quality &om 
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what Arhcle 246 of the Constitution reads like. Its correspond- 
ing quality in respect of Jammu and Kashmir State naturally 
will depend upon the form and the content that Article 246 of 
the Constitution of lndia will assume in its relation to the State 
of Janlmtl and Kashmir. In 1950, Article 246 of the Constitu- 
tion of lndia had one character and qualitylcontent in its appli- 
cation to the Sgte  of Jammu and Kashmir and that was re- 
flected in the number of enties in the Union List in the Sev- 
enth Schedule in their application to the State of Jammu and 

, Kashmir. Later oil, this Article suffered changs  and conse- 
quently various entries in the Union List and the Concurrent 
List also suffered radical changes. 

Recommendation 

(a) entries in the Union List which were applied to 
the State by 1950 Application Order should continue and all 
other entries made appIicable to the State by subsequent or- 
ders should be omitted; 

(b) Concurrent List was not applicable under 1950 
Order and it was alsb agreed in the Delhi Agreement that this 
should not apply to the State. Hence all subsequent orders ap- 
plying various entries from this list should be rescinded. 

In sum, it is recommended that consistent with the 
above, requisite changs as may become necessary consequent 
upon change in the Articles of the Constitution of lndia in their 
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application to the State of Jammu and Kashmir as a result of 
this report be effected in the Schedules concerned. 

Changes required in the State Constitution 

In view of what has been stated in chapter XI ante, this Com- 
mittee recommends the repeal of:- 

i. The Constitution of Jammu and Kashmir (First 
Amendment) Act, 1959 relating to superintendence, 
direction and control of elections to the State Legisla- 
ture and provision relating to the State High Court; and 

ii. The Constitution ofJammu and Kashmir (Sixth 
Amendment) Act, 1965 relating to the mode of appoint- 
ment and nomenclature of the Head of the State and 
nomenclature of the head of the Executive. 



Chapter XIV 

Summary of Recommendations 

1. Temporary,lhmsitional and Special Provisions (Part XXI) 

(i) The word 'Temporary' be deleted tiom the title of Part 
XXI of the Constitution of India and the word 'Temporary 
occurring in the heading of Article 370 be substituted by 
the word 'Special'. 

2. Legislative Relations (Part XI) 

(a) Matters in the Union List not connected with the three 
subjects of Defence. External Affairs and Communications/ 
or Ancillary thereto but made applicable should be excluded 
from their application to the State. 

(b) All modifications made in Article 246 in its applica- 
tion to the State subsequent to the 1950 Order should be 
rescinded. 

(c) Article 248,249,250 and 25 1 whether applied in origi- 
nal or substitutedJmodified form should be omitted from 
their application to the State. 

(d) As in 1950 and 1954, List I1 (State) and List 111 (Con- 
current) of the seventh Schedule should not be applicable 
to the State. 
(e) Article 254 should be restored to the position it had in 
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its application to the State in 1954. 

( f )  Article 262 and 263 which were not applicable under 
1950 Order but were subsequently extended to the State 
should cease to apply. 

3. Elections (Part XV) 

Changes brought about in this Part be reversed and conse- 
quential changes in other Articles in this Part be effected 

4. Emergency provision (Part XVIII) 

(a) The following should be added to C1.6 of Article 352 
in its application to the State :- 

"Provided that this request for concurrence of the Govt. of 
the State shall be subjected to whatever decision the state 
Assembly may take within two months of declaration of 
emergency aqd failing any such decision, the proclamation 
of emergency shall be deemed to have been revoked." 

(b) Sub-clause (b) of C 146) of this Article should be de 
leted. 

(c) Article 355, 356, 357, 358,359 and 360 should be 
made non-applicable to the State as was the position in 
1954. 
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5. Fundamental Rights (Part 111) 

This part should be deleted. A separate chapter on Funda- 
mental Rights be included in the State Constitution. 

6. The Union (Part V) 

(a) Article 72(1) (c), 72(3), 133, 134, 135, 136, 138, 
145(l)(c) and 15 l(2) should be made non-applicable 
to the State as was the positio~~ in 1950 Order. 

(b) Article 149, 150 and 15 1 should apply to the State in 
the form in which they were in 1954. 

7. The State (Part VI) 

(i) Article 2 18 be omitted in its application to the State 
and the position as it existed before the J&K Constitu 
tion (First Amendment Act) of 1959 restored. 

(ii) Article 220,222 and 226 should also be omitted in 
their application to  am& and Kashmir State. 

8. Finance, Property, Contracts and Suits (Part XIV) 

The matter be discussed between the State representa- 
tives and the Union Government as agreed to duringthe talks 
in 1952 (Delhi Agreement) 

9. Services under the Union and the States (Part XIV) 
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In ArticIe 3 12 the breackets and words "including the 

State of Jammu and Kashmir" inserted by the Constitution 
(Application to J&K) Order 1958 be omitted. 

10. Special Provisions relating to certain classes (Part XVI) 

Application of Article 338, 339,340, 341 ahd 342 to 
the State should be omitted and corresponding provisions 
made in the State Constitution. 

11. Amendment of the Constitution of India (Part XX) 

i). Clause (4) of Article 368 added vide C.O. 101 be 
deleted. 

ii). Clause (2) of the Article should apply with the provi- 
so already introduced by 1954 Order and clause (I) 
thereof which was not in existence in 1954 and was 
introduced in 197 1 should remain omitted in its appli- 
cation to the State. 

12. Schedules 

In the Seventh Schedule entries in the Union List not 
applied to the State by the Constitution (Application to J&K) 
Order, 1950 should be omitted. Concurrent Listwhich was 
not applicable to the State in 1950 butwas applied by sub- 
sequent Orders should cease to apply to the State. 

13. Changes in the State Constitution. 
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All amendments in the Constitution of Jammu and Kashmir 
made vide:- 

i. Constitution of Jammu and K a s W  (First Amendment) 
Act, 1959 insofar as they relate to superintendence, 
direction and control of elections to the State Legisla- 
ture and to the State High Court; and 

ii. Constitution of Jammu and Kashmir (Sixth Amend- 
ment) Act, 1965 relating to change of nomenclature of 
the Head of the State and State Executive, mode of ap- 
pointment of the Head of the State and other conse- 
quential amendments. 

should be repealed and the original provisions of the Consti- 
tution of Jammu and Kashmir restored. 

To sum up, the provisions of the constitution of India 
specified in the Second schedule and the matters specified in 
the First Schedule to the Constitution (Application to J&K) 
Order, 1950 and the matters agreed to by the representatives 
of the State and the Union vide Delhi Agreement of 1952 
should continue to apply to the State subject to the same ex- 
ceptions and modifications as are specified in the said Order 
and the Delhi Agreement. All Orders issued thereafter under 
clause (1) of Article 370 of the Constitution of India by the 
President, applyingvarious provisions andmatters of The Con- 
stitution of India to the State whether in full or in modified 
form or making any change in the provisions or matters al- 
ready applied by 1950 Order or agreed to under Delhi Agree- 
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ment) Act, 1965 be repealed and the original provisions of the 
Constitution of Jammu and Kashmir as  adopted by the State 
Constituent Assembly on November 17, 1956 be restored. 



Chapter XV 

Safeguards for future 

In the preceding chapters we have discussed in detail 
the extent of erosion caused to the State autonomy from time 
to time and also suggestedremedial measures. That completes 
the job assigned to us by first item of the terms of reference. 
There are, however, two other items which require our con- 
sideration. The first is to ensure the "inviolability" of the final 
settleaent, and the other is to keep in mind the need to main- 
tain "harmonious" relations with the Centre. 

.A suggestion has been made that Article 258 should be 
invoked for entrusting to the State "functions in relation to 
any matter to which the executive power of the Union extends." 
This would put a seal on the record of the past. "Functions" so 
"entrusted can always be recalled back. This issue is not one 
of executive "functions" but legislative "powers" apportioned 
between the Union and the State under two solemn compacts 
between them, the Instrument of Accession in 1947 and the 
Delhi ~greement  of 1952 to which the President's Order of 
May 14, 1954 gave constitutional sanction besides, of course, 
Article 370 itself. To them must we return if popular senti- 
ment is to be respected and resentments assuaged. It is first 
and foremost a moral issue. It also has important constitu- 
tional and political aspects. In the nature of things redress can 
only be through another compact between the Union and the 
State. Once the basic principles are agreed, there will be dis- 
cussion on procedure. Forty years of unconstitutional prac- 
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tice have created a mess. The best course is for the President 
to repeal all Orders which are not in conformity with Consti- 
tution (Application to Jammu and Kashmir) Order, '1950 and 
terms of the Dellu agreement of 1952. 

Ever since, Article 370 has acquired a dangerously 
ambiguous aspect. Designed to protect the State's autonomy 
it has been used systematically to destroy it. A compact is 
necessary between the Union and the State which rnakes ample 
redress and finalizes their relationship by declaring a "Consti- 
tutional Understanding" that Article 370 of the Constitution 
of lndia can no longer be used to apply to the State of Jammu 
and Kashmir any other provisions of the Constitution of India 
beyond the ones extended under 1950 Order and the Delhi 
Agreement, 1952. This could be embodied in a new Article 
that specifies the agreement as part of the unamendable basic 
structure of the Indian Constitution. 

Such constitutional understandings have been formu- 
lated in other democracies. The complexities of our situation 
render it the best, perhaps the only, course for removing the 
debris of an unhappy past and building, in its place, a relation- 
ship between the State of Jamrnu and Kashmir and the Union 
of India, which reflects the most vital aspect of federalism 
mutual trust and respect. 
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Appendix I 

Names of individuals and organisations from whom 
Memorandums and Letters have been received in response 
to the State Autonomy Committee's Notification No. D 
18/J-27/96 dated 14.12.1996. 

1. C.R. Khamitkar, consulting Engineer Journalist, 
Mysore sales D.B.MahindeIltar Building: Shroff Bassaweshwar 
Road, Bijapur-586 101. 

2. Rev. Dr. Kodumutti A.J.Nadar, MBBS, M.Divinity 7, 
Palaniappa Nagar, Salem 636007, India. 

3. S.Sunil Kumar SIO P.S. Nair lndua Bhawan, Chambayil 
Road, Neyyattinkar. P.O. Pin No. 695-12 1, Trivandrum Dis- 
trict, State Kerela. 

4. A.A.Syed, Managing Director Sir Syed and Sons Engi- 
neering (P) Ltd. Room No. 67 3rd Floor Development Coop- 
erative Bank Building; Paltun Road, Crawford Market Bombay- 
40000 1. 

5. President Social and Cultural Welfare Society, Pofioad 
Shaynam, Leh 194 101. 

6. President of Educational and Cultural Organisation, 
Tukcha Leh-194 101 (Ladakh) J&K State. 

7. President of Ladakh Budhist Association. 
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8. G.M. Khan RIO Aribal Shalirnar Srinaear 

1 1. T.N. Saraf(IAS Retd.) FA0 Representative at the u ~ t e d  
Nations (Retd.) 

12. President of Ladakh Budhist Association, Youth wing, 
Leh, Ladakh. 

13. President of Lomdon Social Welfare Society, Leh- 
194 101 Ladakh J&K India. 

14. Ashwani Kumar, Convener Panun Kashmir Movement 

(PKM). 

15. President of Gonpathundal TsogspqCultural and Wel- 
fare Society, Leh Ladakh. 

16. P.N.Tengloo, Organisation Secretary All State Kashmixi 
pandit Conference. 

17. Pyari La1 Sharma of BaramullaC/O Sanjay Sharma 32- 
R Rani Park Jammu Tawi 18000 1. 

18. Hari Om Ph. D. Professor and Head of the Department 
of History and Centre for History and Culture. 
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19. Viayak G. Madhavi, Usha V. Madhave, Miss Sharmila 
V. Madbhavi, Advocates High Court Swami Nivas, Opp. Dena 
Bank, 3 1513, Thakurdwar, Bombay-400002. 

20. Jammu Mukti Morcha. 

2 1. Tsering Samphel, President District Congress Commit- 
tee (I) Leh, 194101, Ladakh J&K. 

22. Harbajan Singh SIO Kartat Singh RIO Rafiabad, Tehsil 
Sopore, VIII, VIU, Sialkote Distt. Baramulla. 

23. Jammu and Kashmir Bhartiya Janta Party, Pt, Prem Nath 
Bhawan, Kachi Chawani, Jammu. 

24. President Lothun Tsogspa, Phey Village Leh-Ladakh. 

25. Presidient of Nyamuthun Society ~ a n e - ~ s e l k n ~ ,  Leh 
Ladakh. 

26. Mr. Yog R.Sharma 2329 B-I N. 1 lth St. Arlington VA 
22201 USA. 

27.. President of Chang Thang Youth Welfare Association, 
Nyoma Block, Ladakh (J&K) India. 

28. Dr. R.S.Kanwar, 245-L, Model Town, Jalandhar. 

29. M.I.Ansari Compound, Agra Rd. Narpoli, Bhiwandi- 
421305, Distt. Thane, Mumbai. 
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30. Prof M.L.Kapw, 342-Jiwan Shah Street, Shahidi Chowk, 
Jammu. 

3 1. Bansi Lal Kaul, Chairman Committee to build response 
on Autonomy constituted by Kashmiri Pandit Global Smit, 
23 1-C, Ram Vihar, Old Janipura, Jammu Pin. 180007. 

32. Lawers ofJammu, Mubark Mandi, Jammu. 

33. Panun Kashmir C/O Raman and Pawan Steel Works, 
new plots, Jammu-180005. 

34. Syed Shahabuddin IPS (Retd.) Ex-MP, Advocate, su- 
preme Court of India. 

35. Shri Justice V.M.Tarkunde. 

36. Swami Raj Sharma, IAS, (Retd.) Advocate, J&K High 
Court Jarnmu. 

37. R.D.Kewal ramani, Advocate, Supreme Court of India, 
65 Lawyer's Chamber Tilk Marg, N. Delhi - 110001. 

38. Satish Sharma S/10-6, Akhnoor. 

39. Abdul Rehman Tukro Secretary Kashmir Council of 
Communist Party of India. 
40. V.Veulacate Reddy, d2-76, K, R. Palem Seellureipate. 
41. Countours of Autonomy of the State of Jammu and 
Kashmir by witness. 
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List of Members of Political Parties, Journalists, Jurists 
and other eminent Persons with whom discussions were 

held in New Delhi in November, 1997 

1. Shri Sharad Yadav, President Janta Dal Party, Janta Dal 
Party Office, 7 Jantar Mantar Road, New Delhi. 

2. Shri Harkishan Singh Surjif General Secretary, CPI(M). 
3. Justice VM.Tarkunde. 
4. Congress M.P's. 

1. Shri G.R. Kar, 
. . 
11. Shri P.Namgial 
iii. Shri Janak Raj Gupta Ex-M.P. 

5. C P 1 Secretaries 
1. Shri D.Raja 
. . 
11. Shri Atulkimar Anjaan 
. . . 
111. Shri Shamim Faizi. 

6. Shri A.G.Noorani, 
7. Shri B.G.Verghese, Journalist. 
8. Shri Shahab-ud-din, Ex-M.P. 
9. Shri S.R.Kesri, President Indian National Congress 7- 

Purana Qila Road, New DeUli. 
10. Shn Mulayam Singh Yadav, 2-Menon Road, New Delhi. 
1 1. Justice VR.Knshana Iyer, Former Judge Supreme Court 

at Kerela House, New Delhi. 



Appendix 111 
A 

Maharaja of J&K's Letter Dated 26-10-1947 to Lord 
Mountbatten 

My dear lord Mountbatten, 

I have to inform Your Excellency that a grave emer- 
gency has arisen in my State and request immediate assistance 
of your Government. 

As your Excellency is aware the State of Jammu and 
Kashmir has not acceded to the Dominion of India or to Paki- 
stan. Geographically my State is contiguous to both the Do- 
minions. It has vital economic and cultural links with both of 
them Besides my State has a common boundary with the So- 
viet Republic a i d  China. In their external relations the Do- 
minions of India and Pakistan cannot ignore this fact. 

I wanted to take time to decide to which   om in ion I 
would accede, or whether it is not in the best interests of both 
the Dominions and my State to stand independent, of course 
with friendly and cordial relations with both. 

1 accordingly approached the Dominions of India and 
Pakistan to enter into Standstill Ageement'with my State. The 
Pakistan Government accepted this Agreement. The Domin- 
ion of lr~dia desired further discussions w ~ t l ~  representatives 
of iny Government. 1 could not arrange this in view of the de- 
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velopments indicated below. In fact, the Pakistan Govenunent 
are operating Post and Telegraph system inside the State. 

Through we have got a Standstill Agreement with the 
Pakistan Govenunent they have permitted steady and increas- 
ing strangulation of supplies like food, salt and petrol to my 
State. 

Afridis, soldiers in plain clothes, and desperadoes with 
modem weapons have been allowedto infilter into the State at 
first in Poonch and then in Sialkot and finally in mass area 
adjoining Hazara District on the Ramkot side. The result has 
been that the limited number of troops at the disposal of the 
State had, to be dispersed and thus had to face the kerny  at 
several points simultaneously, that it has become difficult to 
stop the wanton destruction of life and property and lotting. 
The Mahora powerhouse which supplies the electric current 
to the whole of Srinagar has been bumt. The number of women 
who have been kidnapped and raped makes my heart bleed. The 
wild forces thus let loose on the State are marching on with 
the aim ofcapturu~g Srinagar, the sumrner Capital ofmy Gov- 
ernment, as first step to over running the whole State. 

I hereby declare that I accede to the Dominion of India 
on the assurance that if an agreement is rnade between the 
Governor-General and the Ruler of this State whereby any func- 
tion in relation to the a&niai$ration in this State of any law of 
the Dominion Legislature shall be exercised by the  rule^. of 
this State, then any such agreement shall be.deemed to fonn . .. 
p;i~t of this lnstl-ument and shall be so constl-rretl and l1;1vc cl- 
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fect accordingly 

The terms of this my Instrument of Accession shall not 
be varied by any amendment of the Act or the Indian Indepen- 
dence Act, 1947, unless such amendment is accepted by me 
by an Instrument supplementary to this Instrument. 

Nothing in this Instrument shall empower the Domin- 
ion Legislature to make any law for this State authorisingthe 
compulso~y acquisition of land for any purpose, but 1 hereby 
undertake that should the dominion for the purposes of a Do- 
minion law which applies in this State deem it necessary to 
acquire any land, I will at their request acquire the land at their 
expense or if the land belongs to me transfer it to them on 
such term as may be agreed, or, in default of agreement, deter- 
mined by an arbitrator to be appointed by the Chief Justice of 
India. 

Nothing in this Instrument shall be deemed to commit 
me in anyway to acceptance of any future Constitution of In- 
dia or to fetter my discretion to enter into arrangements with 
the Govenunent of India under any such future constitution. 

Nothing in this Instrument affects the continuance of 
may sovereignty in and over this State, or, save as provided by 
or under this Instrumenf the exercise of any powers, author- 
ity and rights now enjoyed by me as Ruler of this State or the 
validity of any law at present in this State. 

I hereby declare that I execute this Instrument on be- 



wven unaer m y  nanu uus LOUI uay UI UGLUUGI, IIUIC- 
teen hundred and forty-seven. 

Hari Singh 
MAHARAJADHIRAJ OF 
JAMMU AND KASHMIR ST- 
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Appendix I11 

B 
Instrument of Accessiori of  Jarnmu and Kashmir State 

Whereas, the Indian independence Act, 1947, provides 
that as from the fifteenth day of August, 1947, there shall be 
set up an independent Dominion knows as INDIA, and that the 
Government of lndia act, 1935, shall with such omissions, 
additions, adaptations and modifications as the Governor-Gen- 
era1 may by order specify, be applicable to the Dom~nion of 
India; 

And whereas the Government of India Act, 1935, as so 
adapted by the Governor-General provides that an lndian State 
may accede to the Dominion of lndia by an Instrument of Ac- 
cession executed by the Ruler thereof; 

Now, therefore, I Shnman Indar Mahandar Rajmjeshwar 
Mahara.jadhiraj shri Hari Singh ji Jammu Kashmir Naresh 
Tibbet adi Deshdahipathi Ruler of JAMMU AND KASHMIR 
State in the exercise of my sovereignty in and over my said 
State do hereby execute this my Instrument of Accession and- 

1 .  1 hereby declare that I accede to the Dominion 
of India with the intend that Governor-General of India, the 
Dominion Legislature, the Federal Court and any other Do- 
~ninion authority established for the purposes of the Domin- 
ion shall, by virtue of this my Instrument of Accession, but 
subject always to the terms thereof, and for the pyposes of 
the Dominion, exercise in relation to the State of Jammu and 
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Kashmir (hereinafter referred to as "this State") such func- 
tions as may be vested in them by or under the Government of 
India Act, 1935, as in force in the Dominion of India on the 
15th day of Auys t ,  1947 (which Act as so in force is herein- 
after referred to as "the Act"). 

2. 1 hereby assume the obligation of ensuring that 
due effect is given to the provisions of the Act within this State 
so far as they are applicable therein by virtue of this my In- 
strument of Accession. 

3. 1 accept the matters specified in the Schedule 
hereto as the matters with respect to which the Dominion Leg- 
islature.may make laws for this State. 

4. 1 hereby declare that 1 accede to the Dominion 
of India on the assurance that if an agreement is made between 
the Governor-General and the Ruler of this state whereby any 
functions in relation to the administration in this state of any 
law of the Dominion Legislature shall be exercised by the ruler 
of thls state, then any such agreement shall be deemed to form 
part of this lnstrument and shall be construed and hhve effect 
accordingly. 

5. The terms of this my Instrument of Accession 
shall not be varied by any amendment of the Act or oftheln- 
dian Independence Act, 1947, unless such amendment is ac- 
cepted by an Instrument supplementary to this lnstrument. 

6 .  Nothing in this Instrument shall empower the 
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Dominion Legislature to make any law for this State authorising 
the compulsory acquisition of land for any purpose, but I hereby 
undertake that shouId the Dominion for the purpose of a Do- 
minion law which applied in this state deem it necessary to 
acquire any land, I will at their request acquire the land at their 
expense or if the land belongs to me transfer it to them on 
such terms as may be agreed, or in default of agreement, de- 
termined by an arbitrator to be appointed by the Chief Justice 
of India. 

7. Nothing in this Instrument shall be deemed to 
commit me in any way to acceptance of any future Constitu- 
tion of India or to fetter my discretion to enter into arrange- 
ments with the Government of India under any such future 
constitution. 

8. Nothing in this Instrument affects the continu- 
ance of my sovereignty in and over this State, or save as pro- 
vided by or under this Instrument, the exercise or any powers, 
authority and rights now enjoyed by me as Ruler of this State 
or the validity of any law at present in force in this State. 

9. I hereby declare that I execute this Instrument 
on behalf of this State and that any reference in this Instru- 
ment to me or to the Ruler of the State is to be construed as 
including a reference to my heirs and successors. 

Given under my hand this 26th day of October Nine- 
teen Hundred and Forty-Seven. 

(Sd.) HAM SJNGH 
Maharajadhiraj of Jammu and Kashmir state. 



Appendix 111 
C 

Acceptance of Accession 

Lord Mountbatten's Reply to Maharaja Sir Hari Singh 
Dated 27th October 1947 

My dear Maharajah Sahib, 

Your Highness's letter, dated the 26th October, 
has been delivered to me by Mr. V. P. Menon. In the special 
circumstances mentioned by Your Highness, my Government 
have decided to accept the accession of Kashmir State to the 
Dominion of India. Consistent with their policy that, in the 
case of any State where the issue of accession has been the 
subject of dispute, the question of accession should be de- 
cided in accordance with the wishes of the people of the State, 
it is my govenunent's wish that, as soon as law and order have 
been restored in Kashmir and her soil cleared of the invader, 
the question of the State's accession should be settled by a 
reference to the people. Meanwhile, in response to your 
Highness's appeal for military aid, action has been taken today 
to send troops of the Indian Army to Kashmir to help your 
own forces to defend your territory and to protect the lives, 
property and honour of your people. 

My Government and I note with satisfaction that your 
Highness has decided to invite Sheikh Abdullah to fonn an 
Interim Government to work with your Prime Minister. 



Yours sincerely, 

Sdl- Mountbatten of  Burma 

New Delhi 
October 27, 1947 



Appendix IV 

'THE CONSTlTUTION (APPLICATION TO JAMMU 
AND KASHMIR) ORDER, 1950 

C.O. 10 

In exercise of the powers conferred by clause ( I )  of 
article 370 of the Constitution of India, the President, in con- 
sultation with the Government of the State of Jammu and Kash- 
mir, is pleased to make the following Order, namely:- 

1 .  (1) This Order may be called the Constitution (Ap- 
plication to Jammu and Kashmir) Order, 1950. 

(2) It shall come into force at once 

2 .  For the purposes of sub-clause (b) (i) of clause (1) of 
article 370 of the Constitution, the matters specified in the 
First Schedule to this Order, being matters in the Union List, 
are hereby declared to correspond to matters specified in the 

' lnstrurnent of accession governing the accession of the State 
of Jamtnu and Kashmir to the Dominion of lndia as the matter 
with regard to which the Dominion Legislature may make laws 
for that State; and accordingly, the Power of Parliament to make 
laws for that State shall be limited to the matters specified in 
the said First Schedule. 

1 .  Published with the Ministry of law Notilicalion No. C.O. 10, duled the 26th January, 
1950, Gazette of India, Exlraordinary, 1950, Pan Il, Section 3(i), page 673, superseded 
by C.O. 48. 
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3 .  In addition to the provisions of article 1 and article 370 
of the Constitution, the only other provisions of the Constitu- 
tion which shall apply in relation to the State of Jammu and 
Kashmir shall be those specified in the Second Schedule to 
this Order, and shall so apply subject to the exceptions and 
modfications specified in the said Schedule2and to the modi- 
fication that all references in the said provisions to the 
Rajpranlukh shall be construed as references to the Sadar-i- 
Riyasat of Jammu and Kashmir. 

2 .  Added by C . 0 . 4 3  dated 15th November, 1952. 

p ~ p ~  



THE FIRST SCHEDULE 

(See paragraph 2) 

[Note:- The number of each entry in this Schedule is 
the number of the corresponding entry in the Union List] 

1. Defence of India and every part thereof including prepa- 
ration for defence. 

2. Naval, military and air forces ; and other armed forces 
of the Union. 

3. Delimitation of cantonment areas, local self-govern- 
ment in such areas the constitution and power within such ar- 
eas of cantonment authorities and the regulation of house ac- 
commodation (including the control of rents) in suc'h areas. 

4. Naval, military and air force works. 

5.  Arms, firearms, ammunition and explosives. 

6 .  Atomic energy for the purpose of defence and mineral 
resources for its production. 

9. Preventive detention for reasons connected with de- 
fence, foreign Affairs or the security of lndia. 

10. Foreign Affairs; all matters which bring the ynion into 
relation with any foreign country. 
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I I .  Diplomatic, consular and trade representation. 

12. United Nations Organisation. 

13. Participation in international conferences, associations 
and other bodies and implementing of decisions made thereat. 

14. Entering into treaties and agreements with foreign 
countries and implementing of treaties, agreements and Con- 
ventions with foreign Countries 

1 5. War and peace. 

16. Foreign jurisdictio~i 

17. Naturalisahon and aliens 

19. Ad~nission into, and emigration and expulsion from. 
lndia; passports and visas. 

20. Pilgrimages to places outside lndia. 

21. Piracies and crimes committed on the high seas or in 
tlie air, offences against the law of nations committed on land 
or 011 tlie high seas or in the air. 

22. Railways, but as respects'anp railway owned Gy the Staie 
of Jamnu and Kashmir, and either operated & that state or' 
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operated on its behalf otherwise than in accordance with a 
contract with the State by the Government of India, limited to 
a regulation thereof in respect of safety, maximum and mini- 
mum rates and fares station and service terminal charges, in- 
terchange of traffic and the responsibility of the railway ad- 
ministration as carriers of goods and passengers, and as re- 
spects any railway which is wholly situate witlun the State and 
does not form a continuous line of communication with a rail- 
way owned by the Government of India, whether of the same 
gauge or not, limited to the regulat~on thereof in respect of 
safety and the responsibility of the railway administration as 
carriers of goods and passengers. 

25. Maritime shipping and navigation including shipping 
and navigation on tidal waters; provision of education k d  train-. 
ing for the mercantile marine and regulation of such educa- 
tion and training provided by states and other agencies. 

26. Lighthouses, including lightships, beacons and other 
provision of the safety of shipping and aircraft. 

27. Ports declared by or under law made by parliament or 
existing law to be major ports, including there delimitation, 
and the constitution and powers of ports authorities therein. 

28. Port quarantine, including hospitals connected there- 
with; seamen's and marine hospitals. 

29. Airways; aircraft and air navigation provision; of aero- 
dromes; regulation and orga~lisation of air traffic and of aero- 
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dromes; provision for aeronautical education and training and 
regulation of such education and training provided by States 
and other agencies. 

30. Carriage of passengers and goods by railway, sea fair. 

3 1. Posts and telegraphs, telephone, wireless. broadcast- 
ing and other like forms of communication. 

4 1. Trade and commerce with foreign countries. 

72. Election to Parliament, and the offices of President 
and Vice President; the Election Commission. 

73. Salaries and allowances ofmembers of Parliaent, the 
Chairman and of the House of the People. 

74. Powers, privileges and immunities of each House of 
Parliament and of the members and the committees of each 
House; enforcement of attendance of persons for giving evi- 
dence of producing documents before committees of Parlia- 
ments or commissions appointed by parliament. 

75. Salaries and allowances of the Ministers for the Union; 
the salaries, allowances, and right in respect of leave of ab- 
sence and other conditions of service of the Comptroller and 
Auditor-General. 

76. Audit of the account of the Union. 
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77. Constitution and organisation of the Supreme Court, 
and the fees taken therein; persons entitled to practise before 
the Supreme Court. 

80. Extension of the powers and jurisdiction of member 
of a police force belonging to any State to railway areas out- 
side the State. 

93. Offences against laws with respect to any of the mat- 
ters aforesaid. 

94. Inquiries and statistics for the purpose of any of the 
matters aforesaid. 

95. Jurisdiction and power of all courts, except the Su- 
preme Court, with respect to any of the matters aforesaid, but, 
except with the consent of the State Government, not so as to 
confer any jurisdiction or powers upon any court ordinarily 
exercising jurisdiction in, or in relation to, the State; admi- 
ralty jurisdiction. 

96. Fees in respect of any of the matters aforesaid, but not 

including fees taken in any court. (2) 
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THE SECOND SCHEDULE 

(See paragraph 3) 
........................ 
Provisions of Exceptions Modifications 
the Constitution 
applicable ........................ 
Part-V Articles (I)  Articles 80 & 81 

72( l)(c), shall apply subject to the 
72(3), 133, modification that the rep- 
134, 135, resentatives of the State in 
136, 138, the Council of States and 

145(l)(c) the House of the People 
and 15 l(2). respectively, Shall be cho- 

sen by the ~rekident in 
consulation with the Gov- 
ernment of the State. 

l(IA) Articles 54 & 55 
shall apply subject to the 
modifications :- 

(a) that the ref- 
erences therein to the 
elected members of 
both House of Parlia- 
ment and to each 
elected meqber of ei- 
ther House of Parlia- 
ment Shall be deemed 

I 11,s by C . 0  39, dated 20th March. 1952 
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to  include, respec- 
tively, a reference to 
the representatives of 
the State in  those 
Houses and to each 
such representative. 

(b) that the reference 
to the elected members of 
the Legislative Assem- 
blies of the States and to 
each such elected mem- 
ber Shall be deemed to in- 
clude, respectively, a ref- 
erence to the members of 
the constituent Assembly 
of the State and to each 
such member and 
(c) that the population 
of  the State shall be 
deemed to be forty-four 
lakhs and ten thousands. 

Articles 149 and 150 
shall apply subject to 
the modification that 
the references therein 
to the State shall be 
construed as not in- 
cluding the State of 
Jatntnu and Kashln~~. 
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Part XI Articles 247 to (1) Clause (1) of ar- 

252, clauses (3) ticle 246 shall apply sub- 
and (4) of article ject to the provisions of 
257 and articles paragraph (2) of this order 
260,262 and 263. and clauses (2) and (3) of 

article 246 shall not apply 
in relation to the State. 

(2) Clause (1 )  0 f . h -  
ticle 259 Shall apply sub- 
ject to the modification 
that after the woids "until 
Parliament by law other- 
wise provides". the words 
"and the concurrence of 
the State to such law has 
been obtained shall be 
deemed to be inserted. 

Part XI Articles 264 and 
265, clause(2) of 
article 267, articles 
268 to 28 1, clause 
(2) of article 283, 
articles 286 to 
291,293, 295, 
296 and 297. 

(1) Article 266 shall 
apply only in so far as it 
relates to the consoli- 
dated fund of India and the 
public account of India. 
(2) Article 282 and 
284 shall apply only in so 
far as they relate to the 
Union or the public ac- 
count of India.. 
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(3) Articles 298, 299 
and 300 shall apply only in 
so far as they relate to the 
union or the Government 
of India. 

Part XV Articles 325 to Article 324 shall apply 
329 only in so far as it relates 

to elections to Parliament 
and to the ofices of the 
President and Vice 
President. 

Part XVj Articles 332, 333, (1) Article 330 shall 
and 337 to 342. apply only is so far as it 

relates to seats reserved 
for Scheduled Castes. 

(2) Article 334 shall 
apply only in so far as it 
relates to the House of the 
People. 

(3) Article 335 shall 
apply only in so far as it 
relates to the Union. 

PartXVII Nil The provisions ofthis Part 
shall apply in so far as they 
relate to the offtcial lan- 
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guage of the Union and to 
proceedings in the, Su- 
preme Court. 

Part XIX Articles 362, 363, (1)  Article 361 shall 
3651 and clause apply only in so far as it 

(2 1) of article relates to the President. 

366. 
(2) Article 364 shall 
apply only in sd far as it 
relates to the Laws made 
by Parliament. 

Part XX Nil Article 368 shall apply 
subject to the additional 
proviso: 

"Provided further that no 
such amendment shall 
have effect in relation to 
the State of Jammu and 
Kashmir unless applied by 
order of the President un- 
der clause (1) of article 
370." 

Part XXI Articles 369, 37 1 (1) In clause (3) of ar- 
and 373. clause ticle 379 after the words 



(4) of article 374, 
articles1 376, 378 
and 386 and clause 
(2) of article 388. 

Part XXIl Nil 
First Schedule Nil 
Second Schedule Paragraph 6 
Thud Schedule Foms V, VI, 

W a n d  VIU 
Fourth Schedule Nil 
Eighth Schedule Nil 
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"Minister for any such 
State", the words "other 
than the State of Jammu 
and Kashmir" shall be 
deemed to be inserted. 

(2) Article 389 shall 
apply only in so far it re- 
lates to Bills pending in 
the Dominion Legislature. 

(3) Article 390 shall 
apply only in so far as it 
relates to the Consolidated 
Fund of Lndia. 

Nil 
Nil 
Nil 

Nil 

Nil 
Nil 

I .  Substituted ibid for "376 and 3 7 8 .  



Annexure V 

Inaugural Speech made by Sher-I-Kashmir Sheikh 
Mohammad Abdullah Prime Minister J&K State 
in the Jammu and Kashmir Constituent Assem- 
bly on 5th November, 1951. 

"Mr., President : 

Today is our day of destiny. A day which comes only 
once in the life of a nation. A day on which to remember the 
hosts of those gone before us, and of those yet to come, and 
we are humbled by the greatness of t h s  day. 

After centuries, we have reached the harbour of our 
freedom, a freedom, which, for the first time in history, will 
enable the people of Jammu and Kashrmr, whose duly elected 
representatives are gathered here, to shape the future of their 
country after wise deliberation, and mould their future organs 
of Government. No person and no power stand between them 
and the fulfillment of this - their historic task. We are free, at 
last to shape our aspirations as  people and to give substance to 
their ideals, which have brought us together here. 

We meet here today, in this palace hall, once the sym- 
bol of unquestioned monarchial authority, as free citizens of 
the New Kashrmr for which we have so long struggled. 

1 see about me in this hall, many companions -Hindus, 
Muslims, Buddhists, Harijans and Sikhs, who first trod with 
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me that path which has brought us to this Constituent Assem- 
bly of 195 1. We fought as one, against tyranny and oppres- 
sion. We survived privations and bitter struggles -The Jails of 
Hari Parbat, Bahu, Badenvah and those other jails, which only 
imprisoned our bodies but could not crush our spirit. 

When we look back on these years, we see how our 
footsteps have taken us not among the privileges, but into the 
homes of the poor and downtrodden, we fought their battle 
against privilege and oppression and against these darker pow- 
ers in the background which sought to set man against man on 
the ground of religion. Our movement grew and W v e d  side 
by side with the Indian National Congress and gave strength 
and inspiration to the people of the Indian States. 

I may be forgiven if I feel proud that once again in the 
history of this State, our people have reached a peak of achieve- 
ment through what I might call the classical Kashmiri genius 
for synthesis, born of toleration and mutual respect. Through- 
out the long tale of our history, the highest pinnacles of our 
achievement have been scaled when religious bigotry and in- 
tolerance ceased to cramp us, and we have breathed the wider 
air of brotherhood and mutual understanding. 

Our movement to freedom has been enacted against the 
background of this same old struggle. We stood for the broth- 
erhood of men of all creeds and strengthened our union on the 
basis of common work and sacrifice. Against us were ranged 
the forces of religious bigotry centered in the h/luslim League 
and its satellites, and the Hindu communalists fiom within and 
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without the State. Ranged against us,. and oftcn in alliance with 
communalism were the forces of the autocratic States, backed 
up on the one hand by British Imperialism, the paramount 
power, and on the other, by the rich Landowners and other ben- 
eficiaries of Court patronage. 

We must remember that our struggle for power has now 
reached its successful climax in the convening of this Con- 
stituent Assembly. It is for you to translate the vision of New 
Kashmir into reality, and 1 would remind you of its opening 
words, which will inspire our labours: 

"We the people of Jammu and Kashmir, Ladakh and tne 
Frontier regions, including Poonch and chenani lllaqas - com- 
monly known as Jammu and Kashmir State-in order to perfect 
our union in the fullest equality and self-determination, to raise 
ourselves and our children for ever from the abyss of oppres- 
sion and poverty, degradation and superstition, fiom medieval 
darkness and ignorance, into the sunlit valleys of plenty, ruled 
by freedom, science and honest toil, in worthy participation 
of the historic resurgence of the peoples of the East, and the 
working masses of the world, and in determination to make 
this our country a dazzling gem of the snowy bosom of Asia, 
do propose and propound the following Constitution of our 
State." 

This was passed at the 1944 Session of the National 
Conference in Srinager. Today, in 195 1, embodying such aspi- 
rations, men and women from the four comers of the State in 
this Constituent Assembly has become the repositpry of its 
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sovereign authority. This Assembly, invested with the author- 
ity of a constituent body, will be the fountain-head of basic 
laws, laying the foundation of a just social order and safeguard- 
ing the democratic rights of all the citizens of the State, 

You are the sovereign authority in this State of Jammu 
and Kashmir, what you decide has the irrevocable force of law. 
The basic democratic principle of so sovereignty of the na- 
tion, embodied ably in the American and French Constitution, 
is once again given shape in our midst. I shall quote the .... 
famous words of Article 3 of the French Constitution of 179 1 :- 

"The source of all sovereignty resides fundamentally 
in the nation .... . Sovereibmty is one and indivisible, inalien- 
able and imprescriptable. It belongs to The nation." 

We should ne clear about the responsibilities that this 
power invests us with. In front of us lie decision of the highest 
national importance, which we shall be called upon to take. 
Upon the correctness of our decisions depends not only the 
happiness of our land and people now, but the fate as well of 
generation to come. 

What then are the main functions that this Assembly 
will be called upon to perform ! 

One great task before this Assembly will be to devise a 
constitution for the future governance of the country, Consti- 
tution-making is a difficult and detailed matter. 1 shall only 
refer to some of the broad aspects of the Constitution, which 
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should be the product of the labours of this Assembly. 

Another issue of vital importance to the nation involves 
the future of the Royal Dynasty. Your decision will have to be 
taken both with urgency and wisdom for on that decision rests 
the future form and character of the State. 

The third major issue awaiting your deliberations arises 
out of the Land Reforms which the Government carried out 
with vigour and determination. Our "land to the tiller" policy 
brought light into the dark homes of the peasantry; buf side by 
side, it has given rise to the problem of the landowner's de- 
mand for compensation. The nation being the ultimate custo- 
dian of all wealth and resources, the representatives of the 
nation are truly the bestjury for giving a just and final verdict 
on such claims. So in your hand lies the power of this deci- 
sion. 

Finally, this Assembly will after full consideration of 
three alternatives that I shall state later, declare its reasoned 
conclusion regarding accession. This will help us to canalise 
our energies resolutely and with greater zeal in direction in 
which we have already started moving for the social and eco- 
noniic advancement of our country. 

To take our first task, that of Constitution-making we 
shall naturalIy be guided by the highest principles of the demo- 
cratic constitution of the world. We shall base out  work on 
the principles of equality, liberty, and social justice, which are 
an uitegral feature of all progressive Constitution. The rule of 
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law as understood in the democratic countries of the world 
should be the cornerstone of our political structure. Equality 
before the law and the independence of the Judiciary from the 
influence of the Executive are vital to use. The freedom of the 
individual in the matter of speech, movement and association 
should be guaranteed; freedom of the Press and of opinion 
would also be features of our Constitution. I need not refer in 
great detail to all those rights an obligations, already embod- 
ied in NEW KASHMIR, which are integral parts of democ- 
racy which has been defined as "an apparatus of social organi- 
zation wherein people govern through their chosen represen- 
tatives and are themselves guaranteed political and civil liber- 
ties." 

You are no doubt aware -of the scope of our present 
constitutionalities with India. We are proud to have our bonds 
with India, the goodwill of whose.people and Government is 
available to us in unstinted and abUptjant measure. The Consti- 
tution of India has provided for a federal union and in the dis- 
tribution of sovereign powers has treated us differently from 
other constitutional units. With the exception of the items 
grouped under Defence, Foreign Affairs and Communication 
in the Instrument of Accession, we have complete freedom to 
frame our constitution in the manner we like. In order to live 
and prosper as good partners in a common endeavour for the 
advancement of our peoples. I would advise that, while safe- 
guarding our autonomy to the fullest extent so as to enable us 
to have the liberty to build our country according to the best 
traditions and genius of our people, we may also by suitable 
con.stitutiona1 arrangements with the Union establish our right 
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to seek and compel federal cooperation and assistance in this 
great task, as well as offer our fullest cooperation and assis- 
tance to the Union. 

Whereas it would be easy for you to devise a document 
calculated to create a framework of law and order, as also a 
sulvey of the duties and rights of citizens, it will need more 
arduous labour to take concrete decision with regard to the 
manner in whch we propose to bring about the rapid economic 
development of the State and more equitable distribution of 
our national income among the people to which we are pledged. 
Our National conference avows its faith in the principal that 
there is one thing common to meet of all castes and creeds, 
and that is their humanity. That being so, the one ailment which 
is ruthlessly sapping the vitality of human beings in Jammu 
and Kashmir is their appalling poverty, and if, we merely safe- 
guard their political freedom in solemn tenns, it will not af- 
fect their lives materially unless it guarantees them economic 
and social justice. 

NEW KASHMIR contains a statement of the objec- 
tives of our social policy. It given broadly a picture of the kmd 
of life that we hope to make possible for the people of Jammu 
and Kashmir and manner in which the economic organization 
of the county will be geared to the purpose. These ideals you 
will have to integrate with the political structure which you 
will devise. 

The future polltical set up wh~ch you decide upon for 
Janl~nu and Kash~n~r  nus t  also take into consideration the ex- 
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istence of various sub-national groups in our State. Although 
culturally diverse, history has forged an uncommon unity be- 
tween them; they all are pulsating with the same hopes and 
aspirations, sharing in each others joys and sorrows. While 
guaranteeing this basic unity of the State, our constitution must 
not pennit the concentration of power and privilege in the hands 
of any particular group or territorial region. It must afford the 
fullest possibilities to each of these groups to grow and flour- 
ish in conformity with their cultural characteristics; without 
detriment to the integral unity of the state or the requirement 
of our social and economic policies. 

Now let us take up an issue of basic importance which 
involves the fundamental character of the State itself. As an 
instrument of the will of a self determining people who have 
now become sovereign in their own right, the constituent As- 
sembly will now re-examine and decide upon the future of the 
present ruling dynasty, in respect of its authority. 

The present House of the Rulers of our state based its 
claim to authority on the treaty hghts  granted to it by the Brit- 
ish Government in 1846. To throw light on the natureof these 
rights it will be helpful to recall that the British power, in its 
drive for tenitorial expansion, achieved its ol1.iectives through 
a network of alliances with the Indian I'rinces. subsidia~y and 
subordinate offensive and defensive. This ~nutually helpful ar- 
rangement enabled the British to consolidate the~r  power and 
strengthened the grip of the pri~ices. giving tl~erii ~il i l i ta~y help 
in the event of rebellion by their esploited s~~l~jt . t .~s. . ,Tl~e But- 

Cnlnmittee Repo~t 011 Treaty I<igl~ls 111 It)?'). 1)e;lrs a~nple  
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testimony to this say. 

"The duty of the Paramount Power to protect the State 
against rebellion and insurrection is derived from the clause 
of treaties and sanads, from usage and from the promise of the 
King Emperor to maintain unimpaired the privileges, rights 
and dignities of the Princes ..... The promise of the King Em- 
peror to maintain unimpaired the privileges, rights and digni- 
ties of the Princes carries with it a duty to protect the Prince 
against attempt to eliminate him and substitute another form 
of Government" 

In recognition of their services to the British Crown, 
the Indian Princess earned the rewards of a limited sovereignty 
over their States under the Protection and suzerainty of the 
Paramount power. It was in this way that their right, privileges 
and prerogatives were preserved. 

Thus the pioneers of the British imperialism subjugated 
India, aided by the Indian Princes. This was hardly diplomacy. 
it amounted to fraud and deceit: Mutual agreements arrived at 
for such ignoble purposes were invested with the sanctity of 
treaties. And it is from such "treaties that the Princes claimed 
their right to rule. Our own state provides a classic example of 
this. One glance at a page of our histov will lay bare the huh. 

The State of Jammu and Kashmir came to be transferred 
to Maharaja, Gulab Singh in 1846, after the Sikh Empire be- 
gan to disintepate. His failure to render competent assistance 
to the Sikh armies was duly noticed by the British as also his 
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willingness to acknowledge their authority. This paved the way 
for the total occupation of Northern India by the British who 
were nor slow in recobmizing Maharaja Gulab Singh's services 
to them- in reward they sold him the territory of Jammu and 
Kashmir for 75 lakhs of rupees, and in the Treaty of Amritsar, 
the British Government made over the entire country inde- 
pendent possession of Maharaja Gulab Sin& and the heirs male 
of his body. In this way, the entire population of Jammu and 
Kashmir state came under his absolute authority. The peculiar 
& d i b ~ t Y  of the eansaction naturall; offended the national self- 
respect of our people who resisted the occupation of their 
country. But the direct intervention ofthe British troops helped 
the Maharaja to take possession of the territory. 

This event in the history of the State had catastrophic 
consequences for the people. The old feudal order, which was 
bad enough, gave way to more exacting rule, in which the Ma- 
haraja assumed all proprietary rights over land. The entire state 
was plunged into a chaotic economic condition, aggravated by 
a heavy state of taxation, tributes and lev~es which were re- 
quired to make up for the money given by the Mahara-ja to the 
British. This unrelieved despotisln reduced the bulk of the 
people to the level of serials. There was general impoverish- 
ment in 1948, some 4000 artisans started on a trek to Lahore, 
with the object of permanently setting there. Even the British 
counseled the Maharaja to loosen his grip so as to avoid a to- 
tal collapse of his administration. Perhaps the forefathers of 
the great poet ph~losopher son of Kashmir, Iqbal. where also 
part of the same trail of migrants who left the State at thls 
time. When his agony over the fate of the people of his horne- 
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land bruit out in immortal verse, his feelings are echoed in the 
heart of every K a s h r i .  

"0 Wind, if you pass through Geneva, give this mes- 
sage to the comity of the people of the world. They sold the 
peasant, his field, his property and the roof over his head, in 
fact, they sold the entire nation and for what apaltry price" 

Invested with this absolute authority acquired in 1846, 
the present r u h g  dynasty was in power for one hundred years. 
This sad and stem century of servitude has stultified +e growth 
of our people, leaving them in the backwaters of ciwlization. 
While in British India, and even in some of the Indian States, 
many a measure of reform was introduced to alleviate the mis- 
ery of the people, in this state the unenlightened absolutism 
of the Rulers drove them deeper and deeper into poverty and 
degradation. The conditions became increasingly intolerable 
they made determined efforts to wrest power from the hands 
of the Ruler. 

By 1947, India had acheved independence and reached 
one of her historical watersheds. It was clear that with the with- 
drawal of the Paramount Power, the treaty rights of the Indian 
Princes would cease Sovereignty in that case should revert to 
the people: they wished, therefore, to be consulted about the 
arrangements to be made with regard to the transfer of power. 
But a strange situation arose, The cabinet Mission, while ad- 
mitting the claims of the Indian National Congress and the 
Muslim League in British India, completely refused a similar 
representation of the States people, who would not allow the 
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right of the princes to speak on their behalf. 

In our own state, the National Conference had made it 
clear as early as February 10, 1946 that it was against any fur- 
ther continuance of the treaty rights of the princes which had 
been made in times and under circumstances which do not 
obtain now and which have been framed without seeking in 
consent of the state peoples. Under such circumstances no 
treaties or engagements which act as  dividing wall between 
their progress and that of their brethren in British India, can be 
binding on the people" 

It was in this connection that I invited the attention of 
the Cabinet Mission to the standing inquily of the Treaty of 
Amritsar and sought its te~mination. I wrote to the Cabinet 
Delegation that: 

"As the mission is at the moment reviewing the rela- 
tionship of the princes with the Paramount Power with refer- 
ence to treaty rights, we wish to submit that for us in Kashmir 
re-examination of this relationship is a vital matter because a 
hundred years ago in 1846, the land and people of Kashmir 
were sold away by the British for 50 lakhs of British Indian 
Rupees. the people of Kashmir are determined to mould their 
destiny and we appeal to the Mission to recognise the justice 
and strength of our cause" 

In the Memorandum submitted to the Cabinet Mission 
later by the National Conference tile demand for independence 
from autocracy was reiterated: Today the National demand of 
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the people of Kashmir is not merely the establishment of re- 
sponsible Govenunent, but their right to absolute freedom 
from autocratic rule. This immensity of the wrong done to our 
people by the sale deed of 1846 can only be judged by looking 
into the actual living conditions of the people. It is the depth 
of our torment that has given strength to our protest" 

The indifferent attitude of the Cabinet Mission to the 
claims of the State people convinced us that freedom would 
not be given to a hundred million people, who were to be left 
to groan under the heel of autocratic rulers. Consequently, the 
National Conference gave a call to the people to prepare them- 
selves for fresh ordeals and new responsibilities in the final 
bid for the capture of power from the hands of autocracy. This 
call came on the eve of the transfer of power in India and was 
therefore in keeping withthe spirit of the times. 

The partition of India in 1947 brought many new prob- 
lems and developments in its wake in Kashmir, the very foun- 
dations of the administration began to shake and the Govern- 
ment made frontal efforts to patch up the cracking structure. 
Its incompetence had become glaring with the tribal raids on 
the State in October, 1947, it was obvious that the Maharaja's 
authority had ceased to function and the real power lay in the 
hands of the peoples organization, the National Conference. 
Even at this hour ofgrave national danger, the Ruler failed to 
see the wisdom of taking this organization into his confidence 
and he preferred escape to the dignity of a formal surrender. 
When the situation became critical, the unprecedented pres- 
sure of the people, forced him to call upon the representatives 
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of the National Conference to deal with the emergency, when 
he himself had failed to handle the affairs of the State effec- 
tively. 

The emergency Administration in the State marked in 
effect a revolutionary transfer of power from the Ruler to the 
people. 

It was, however, the proclamation of March 5, 1948, 
which constituted the first step towards the completion of Na- 
tional e~naicipation. On this day. 1, as leader of the largest party 
of the State, was entrusted with its Government being assisted 
by a cabinet with full powers to run the administration. The 
Maharajas authority was limited to that of a constitutional ruler, 
making it imperative upon him to consult his Government on 
an issues relating to the governance of the State. 

This was obviously an interim measure. The cabinet of 
the peoples representatives thus chosen functioned with the 
support and cooperation of the National Conference, but with 
the passage of time it became clear that the Maharaja could 
not reconcile himself to this democratic system of govern- 
ment. He put positive impediments in the way of the Govern- 
ment. These threatened to block much needed reforms in vari- 
ous spheres of administration. It was, therefore, natural that 
following disagreement between him and the Government on 
matters of policy, that he should discomect himself from the 
administration and leave the state. His young son Yuvhja Karan 
Singh thereupon became the Regent and has functioned since 
as constitutional head of the state. 
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Today, the Constitution Assembly having met, the time 

has come for the people's representatives to make hndamen- 
tal decision about the future position of the present dynasty. 

It is clear that this dynasty can no longer exercise au- 
thority, on the basis of an old discredited Treaty. During my 
trial for sedition in the "Quit Kashmir" movement I had clari- 
fied the attitude of my party when 1 said: 

"The future constitutional set up in the State of Jammu 
and Kashmir cannot derive authority from the old source of 
relationship which was expiring and was bound to end soon. 
The set up could only rest on the active will of the people of 
the State, conferring on the Head of the State the title and au- 
thorit:,, drawn f?om the true and abiding source of sovereignty, 
that is the people" 

On this occasion, in 1946 1 had also indicated the basis 
on which an individual could be entrusted by the people with 
the symbolic authority of a Constitutional head. 

"The State and its Head represent the constitutional cir- 
cumference and the centre of this sovereignty respectively, 
the Head of the State being the symbol of the authority with 
which the people may invest him for the realisation of their 
aspirations and the maintenance of their rights" 

In consonance with these principles, and in supreme 
fulfillment of the peoples aspirations, it follows that a consti- 
tutional Head of the State will have to be chosen to exercise 
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the functions which this Assembly may choose to entrust to 
hitn: 

So far as my party is concerned, we are cinvinced that 
the institution of monarchy is incompatible with the spirit and 
needs of modem tirnes which demand an egalitarian relation- 
ship between one citizen and an other. The supreme test of a 
democracy is the measure of equality of opportunity that it 
affords to its citizens to rise to the highest point of authority 
and position. In cosequence, monarchies are fast disappearing 
from the world picture, as something in the nature of feudal 
anachronisms. In India, too where before the partition, six hun- 
dred and odd princes exercised rights and privileges of 
rulership, the process of domocratisation has been taken up 
and at present hardly ten of then exercise the limited authority 
of Constitutional Head of State. 

After the attainment of complete power by the people, 
it would have been an appropriate gesture of goodwill to rec- 
ognize Maharaja Hari Singh as the first constitutional head of 
the state. But 1 must say with regret that he has completely 
forfeited, the confidence of every section of the people. His 
incapacity to adjust himself to changed conditions and his an- 
tiquated views on vital problenis constitute positive 
disqualification's for him to hold the high office of a demo- 
cratic Head of the State. Moreover, his past actions as  a ruler 
have proved that he is not capable of conducting himself with 
dignity, responsibility and impartiality. The people still remem- 
ber in with pain and regret this failure to stand by them in times 
of crisis, and his incapacity to afford protection to a section 
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of his pzople in Jammu. 

Saint Thomas Aquinas, as early as the thirteenth cen- 
tury, described the consequences of a king refusing to realise 
his responsibilities in these wise words: 

"A king who is unfaithful to his duty forfeits the claim 
to obedience. It is not rebellion to depose him for he is him- 
self a rebel whom the nation has a right to put down. But it is 
better to abridge his power that he may be unable to abuse it. 
All political authority is derived from the people, and all laws 
ought to be made by them or their own representation. There 
is no security for us so long as we depend upon the will of 
another man" 

Because of his background, it would, therefore, be im- 
possible to think of his being associated again with the admin- 
istration of the State. 

I am sure none of us is interested in a personal contro- 
versy with the Maharajas family. In the conduct of public af- 
fairs, it is necessary that an impartial view of evely iudividuals 
deeds should be taken. Our judgement should not be wrapped 
by ill will or personal rancour. During our association with 
Yuvaraj Karan Singh these last few years, 1 and way colleagues 
in the Government have been impressed by his intelligence, 
his broad outlook and his keen desire to serve the country. 
These qualities of the Yuvaraj single him out as a fit choice for 
the honour of being chosen the first Head of the State. 
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There is no doubt that Yuvaraj Karan Singh in his ca- 

pacity as a citizen of the State, will prove a fitting symbol of 
the transition to a democratic system in which the ruler of 
yesterday becomes the first servant of the people, functioning 
under their authority and on their behalf. 

The next issue before us is that of the compensation 
which we should or should not grant to those landowners who 
have been expropriated during the putting into operation of 
the land to the tiller legislation under which land was given, or 
given back to the man who actually cultivates it. 

It is not possible for you to consider this question dis- 
passionately unless you understand something of the history 
of land tenure in the State. For us the well being of the peas- 
ants who from the vast majority of the population of this coun- 
by IS a top priority; we realize that on a sound organization of 
agriculture, and the elimination of debit and the evils of land- 
lordism, their ultimate welfare depends. We sincerely believe 
that our body politic cannot be healthy as long as their exists 
here an army of men doing little or no work and getting easy 
remuneration for it, and as long as we perpetuate the danger- 
ous age old class division of our society that landlordisln 
breeds. Our attempt has been to make our land dwellers con- 
tented. We set about these fundamental reforms in the follow- 
ing way. 

On Martyrs day, the 13"l of July, 1950 the Govermnent 
declared its policy of liquidating the big landed estates and 
transferring land to the tillers of the soil. On the 1 7U' of Octo- 
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ber, 1950 was enacted the Big Landed Estates Abolition Act. 
By this Act, the right of ownership in respect of lands in ex- 
cess of 22/34 acres of land excluding orchards, grass and fuel 
reserves was abolished and such land was decreed to be trans- 
ferred to the actual tillers to the extent of their possession. In 
this way, the right of the cultivatorto the ownership of land in 
his possession was recognized and enforced andno new class 
of intermediaries or rent receivers was allowed to come into 
being. The abolition of landlordism is thus an accomplished 
fact and there is no going back on the decision already taken. 
The big landed Estates Abolition Act, however, provides for 
the Constituent Assembly to settle the question of compensa- 
tion with respect to the land from which expropriation has taken 
place, that question is now before you for decision. 

The system of individual ownership of land is of mod- 
em growth and originally, the land belonged in co'inmon to 
communities of kinsmen or to the State. Before the British 
rule, the proprietors were by no means the real owners of the 
soil and of all method for the collection of revenue during 
that time, the most noteworthy was that of collecting it direct 
fiom the cultivators through the Headmen of the villages. There 
is very little evidence to show that in Mughal and Sikh times, 
there were many rent paying tenants. The Ain-I-Akbari not only 
contains no regulations about tenants, but also recognise no 
intermediary between the cultivator and the State. Neverthe- 
less there were some types of intermediaries in the pre Brit- 
ish penod and also in later times, and it is the existence of 
these intermediaries, which led to the development of land- 
lordism in the State. The revepue farmers were onk class of 
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such intermediaries and so were the different privileged classes 
of assignees, Jagirdars, muafidars and mukarraridars, all en- 
joying feudal concession, which were created during the 
Mughal and S ~ k h  times and also during the Dogra Rule. 

In the Jamrnu Provience, ownership of land was granted 
by State Deeds during the Sikh Rule and the earlier period of 
the Dogra Rule. In the Kashmir Province, the ownership of 
land was held by the ruler since 1846 when Maharaja Gulab 
Singh purchased Kashmir from the British. It was in '1933 as a 
result of the pressure of public opinion that proprietary right 
in land was conferred on the landholders in the Kashmir prov- 
ince including the Frontier bistricts, but this concession to 
mass demand for transfer of proprietorship of land to the ac- 
tual cultivators was reduced to a fiction inasmuch as large tracts 
of land, granted by earlier Rulers to influential persons, Rajas 
and Dewiness by state Deeds were construed and acted upon 
as grants of the right of proprietorship in land in this manner 
were created big proprietors who did not cultivate their land 
themselves, but had tenants who paid them rent in cash and 
kind. The small peasant proprietor who cultivated land with 
his own hands also existed, but there were cases where the 
cultivators who had originally acquired Holders, right and were 
recorded as such were relegated to the position of tenants by 
the right of land holding being granted by the Ruler to some of 
his favorites who did not cultivate the land themselves and 
where pure and simple rent receivers. 

While the land settlement in the State was rightly made 
with the peasant proprietors, the settlement with the peasant 
proprietors, the settlement with the intermediary proprietors 
























































































































































