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Chapter -1
INTRODUCTION

Centre-State relations have remained on centre stage of
Indian political scenario for quite a length of time, before 1950,
when the present Republican constitution was adopted and en-
acted in its entirety on 26-01-1950 and even thereafter. Right
from 1919, the future ot India was seen as a Federal State. In
fact, Simon Commission put it on record unambiguously :

“Apart together from any question of an ultimate Fed-
eral Union between the Indian States and British India, there
are, we think very strong reasons for the reconstruction of
the Indian Constitution on a Federal basis. It is only in a
Federal structure that sufficient elasticity can be obtained
Jor the Union of elements of diverse internal conditions and
the communities at very different stage of development and
culture.”

The developments till enactment of Government of In-
dia Act, 1935 ultimately led to constitutional framework for
future federal polity of the country. The build up of this fed-
eral pohty, of necessity, could not follow the pattern of for-
mation of Federation of American States, Australia or Canada
but, even so, the federal polity envisaged for India was to con-
sist of Indian Provinces and Indian States, as units. The Joint
Parliamentary Committee on Indian Reforms recorded as un-
der: :

“Federations have commonly resulted from an agree-
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ment between independent or at least autonomous govern-
ments surrendering a definite part of their sovereignty to a
new Central Organism........ we are faced with the necessity
of creating aulonomous units and combining them into a
Federation by one and the same Act.” .

The Federation was to consist of all British Provinces,
till then centrally administered both in legislative as well as
executive wings, and the Indian states which were to accede in
respect of some subjects for legislative purposes to Federal/
Union Legislature and to the extent of the surrender of those
subjects to accept executive functioning of the Centre as well.
States had the option to join or not to join the Federation. The
Act of 1935 provided the instrumentality for exercise of this
choice by providing for an Instrument of Accession.

The sequence of events after enforcement of 1935 Act
in Aprl, 1937, elections in British provinces and formation
of governments by Indian Parties, World War 1939-1945,
India’s insistence on independence, equally shrill cnes for
partition of India, non-exercise of option by Indian States to
join the Constituent Assembly, continued refusal of the Mus-
lim League to sit in the Constituent Assembly, quick develop-
ments leading to departure of Lord Wavel and incoming of
Lord Mountbatten, preparing of the date of independence from
1948 to 1947 for the country, ultimate passage of the Indian
Independence Act, 1947 on 4th July, 1947, declaring 15th
August, 1947 as “appointed day” when Dominions of India and
Pakistan were to be formed all these developments took place
at breath-taking pace. The Indian States had even so the option




to join one or the other Dominion, India or Pakistan.

Indian States, with the lapse of paramountcy on the “ap-
pointed day” i.e. 15th August, 1947 as sovereign entities could
go the way they chose to exercise the option. Their joining
had to be voluntary and at the time of joining they were under
no obligation to accept any future constitution except by vol-
untary acceptance or supplementary agreement. The had the
right to accept or not to accept provisions of the constitution
that either Dominion would adopt for itself.

Partition in 1947 did effect a slight change in the per-
ception about future constitution that would be adopted for
the country. From truly federal polity, it took a turn towards
making this federal polity such that Centre retains some ex-
traordinary powers too. This seemingly was to ensure a strong
Centre. It was regarded to be an “imperative necessity.” In fact,
even the second report of the Union Powers Committee places
on record the following :

“Now the partition is a seltled fact. We are unani-
mously of the view that it would be injurious to the interests
of the country to provide for a weak central authority which
would be incapable of ensuring peace, in coordinating vi-
tal matters of common concern and of speaking effectively
Jfor the whole country in the international sphere.”

Earlier perception was creation, in a way, of the man-
date of Cabinet Mission Plan which had discarded partition
but partition having been announced the earlier perception was
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held to be non-binding. Indian Federation in the new context
was to have a strong Centre, of course, retaining all the neces-
sary features of a federal polity.

This primarily was the kind of difference in treatment
which became inevitable in regard to Indian Provinces. Indian
States who had to be part of either of the Dominions by their
own choice were on a different footing. They constituted the
real units choosing to be-part of a federal system in that the
unit, upon exercise of voluntary choice in favour of either of
the two Dominions, would accept federal authority in some
fields of governance.

How other Indian States exercised this choice, how they
participated in Constitution framing and in what form did they
adopt it, is not our concern today. This shall be referred to
wherever necessary in the pages to follow. But it is relevant to
mention here that whereas other Princely States signed the
Instrument of Accession to India and subsequently the instru-
ments of merger, the accession of J &K State was limited only
to the areas of Defence, Extemai Affairs and Communication.

Uniquely, Jammu and Kashmir State is the only one to
have negotiated the terms of its membership of the Union.
Right till the Delhi Agreement of 1952, it did not accept any
provisions of the Constitution of India other than those agreed
to in the Instrument of Accession and retained its autonomy.

Autonomy has remained, since the days of accession,
the heartbeat of the people of the State. Today we find that the
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State has lost all resemblance to autonomy. Its erosion is the
primary cause for Kashunir discontent. Keeping this in view,
Shri Narasimha Rao, the then Prime Minister of India an-
nounced in 1995 that the Union Government would be pre-
pared to consider autonomy “short of independence” for
Jammu and Kashmir. Welcoming this on behalf of Jammu and
Kashmir National Conference, Dr. Farooq Abdullah asked the
Union Government to issue an order under Article 370 to re-
store the state’s autonomy in terms of the Delhi Agreement of
1952. When this did not happen, the National Conference boy-
cotted the Parliamentary poll in 1996.

Mr. Deve Gowda, as Prime Minister, offered Jammu
and Kashmir “maximum autonomy” The assurance was incor-
porated in the C.M.P. (Common Minimum Programme) of the
National Front Government, which persuaded Dr. Farooq
Abdullah and his party National Conference to participate in
the Assembly elections. The party fought these elections on
autonomy plank and was returned with a thumping majority.
Following the resumption of office as Chief Minister, Dr.
Farooq Abdullah with the approval of his Cabinet promptly con-
stituted a Commuittee to examine and recommend measures
for the restoration of autonomy. This was exactly in accor-
dance with the mandate given to him by the people of the State
as also the assurances held out by the Union Government.

* % Xk




C habter -1I
Constitution of the State Autonomy Committee

The State Government set up a Committee to examine
the question of restoration of autonomy to the state of Jammu
and Kashmir vide Government order No. 1164-GAD of 1996
Dated 29-11-1996 with the following composition :-

1) Dr. Karan Sigh Chairman
2) Sh. Mohi-ud-din shah Member
3) Sh. Abdul Ahad Vakil -do-

4) Sh. Abdul Rahim Rather -do-

5) Sh. Piyaray Lal Handoo ~do-

6) Sh. Bodh Raj Bali -do-

7) Molwvi Iftikhar Hussain Ansari -do-

8) Kushok Thiksay -do-

9) Shni Teja Singh -do-

By a subsequent government Order No. 263-GAD of
1997 dated 21-02-1997, it was ordered that Shri Teja Singh
shall be Member/Convernor of the above committee. Dr. Karan
Singh resigned as Chairman on July 31, 1997 and vide Gov-
ernment Order No. 1303-GAD of 1997 dated 19-08-1997,
Shri Ghulam Mohi-ud-Din Shah, PWD Minister, J&K Gov-
ernment was appointed as Chairman w.e.f. the date Dr. Karan
Singh resigned. By another Government Order No. 1413 of
1997 dated 05-09-1997 Mirza Abdul Rashid, former Speaker
of J&K Legislative Assembly, was nominated as member of




the Commiittee.

Terms of Reference :

The terms of reference of the Committee are as fol-
lows :-

(i)  To examine and recommend measures for the
restoration of autonomy to the state of Jammu and Kashmir
consistent with the Instruinent of Accession, the Constitution
Application Order, 1950 and the Delhi Agreement of 1952.

(i1) To examine and recommend safeguards that
be regarded necessary for incorporation in the Union/State
Constitution to ensure that the Constitutional arrangement
that is finally evolved in pursuance of the recommendations
of this Commuittee is inviolable.

(ui) To also examine and recommend measures to
ensure a harmonious relationship for the future between the
State and the Union.

Four features of these terms of reference deserve par-
ticularly to be noted. Fll'St lmphclt in the exercise is acknowl-
edgment of the fact that the State’s autonomy, guaranteed by
Article 370 of the Constitution of India, was eroded in breach
of its provisions, of those of the Instrument of Accession to
which Article 370 gave full recognition, of the Constitution
(Application to Jammu and Kashmir) Order, made under Ar-
ticle 370, by the President of India on January 26, 1950, ex-
tending to the State specified provisions of the Constitution
of India which had come into force on the same day, and of the
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Delhi Agreement of July, 1952. It is this erosion which has
necessitated “the restoration of autonomy” to the State. As we
shall point out, till now, 94 of the 97 entries in the Union list
have been applied to the State. 26 entries in the Concurrent
list have also been applied, 6 more with modifications. Even
in 1954 the Concurrent list did not apply at all. The process
did not cease. It was accelerated. The Constitutional relation-
ship that was thus established was contrary to and went far be-
yond the Delhi Agreement.

Secondly, if this exercise is to be worthwhile, it would
be necessary to devise appropnate effective constitutional
safeguards against any repetition of that unfortunate phase of
erosion in future. Any constitutional arrangement that is

- evolved to this end must have finality and be “inviolable”.

Thirdly, the exercise has a definite limit and a clear ob-
jective. It seeks in effect the full enforcement of the historic
Delhi agreement concluded between the Prime Minister of
India, Pt. Jawaharlal Nehru, and the Prime Minister (as he was
then called) of the State, Sheikh Mohammed Abdullah, the two
foremost architects of the State’s accession to the Union of
India. Implementing their mutual pledges in that Agreement
18, at once, the bottom line and the high ideal we have placed
before ourselves. SR '

Lastly, but not least, it follows necessarily from the
foregoing that efforts in these directions will “énsure a har-
monious relationship for the future between the State and the
Union”, of which it is a member, by redressing the grievances
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of the past and the strains they so needlessly created in the
relationship. It will strengthen, not weaken, the relationship.
Far from being inconsistent with each other, the autonomy of
the State will strengthen the ties that bind it to the Union and,
with them, the unity of India.

Our nation is rich in its diversities and we are justly
proud of it as we are of the bonds that weld us into one nation.
The Constitution of India reflects both the unity and the diver-
sities. Besides the fundamental rights which protect all citi-
zens, there are fundamental rights for the protection specifi-
cally of the “language, script or culture” of any section of the
citizens (Article 29) and of the nght of minorities as such
“based on religion or language” to establish or administer edu-
cational institutions of their choice (Article 30).

There is a whole part (XVI) containing provisions for
reservation of seats for Scheduled Castes, Scheduled Tribes
and Anglo-Indians in the Lok Sabha and in public services as
well as provisions for the protection of Scheduled Tribes.

Regional diversities are reflected in special pfovisions
with respect to the States of Nagaland (Article 371-A), Sikkim
(Article 371-F), Mizoram (Article 371-G) and Arunachal
Pradesh (Article 371-H) which confer “special status” on these
states. There are other “special provisions” with respect to
some states concerning certain areas within those states, for
example, Article 371 relating to the States of Maharashtra and
Gujrat. In respect of Nagaland and Mizoram, Parliament is
barred not only from altering religious or social practices but
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also “customary law and procedure”. “administration of civil
and criminal justice” according to such law, and ownership and
transfer of land.

The State of Jammu and Kashmir is, thus, not the only
one to enjoy “a special status” under Article 370. In turn, the
State is a mosaic of diversities in its regions, groups and com-
munities. Protection of minorities and regional interests is a
prime duty. Mindful of this fact, the Government of the State
appointed, simultaneously with this Committee, a Committee
on Regional Autonomy.

The Report we submit to the Government, is addressed
_ to the people of the State and, also, to the country. We have
been fully alive to the hopes and expectations aroused by our
work as well as the misgivings expressed in some quarters.
The State has passed through a grim ordeal in the last decade.
To any who honestly felt alienated or frustrated, for whatever
reason, our Report will provide assurance that the democratic
framework does provide avenues of redress.

We have heard a large cross-section of people within
and outside the State and received memoranda from many per-
sons and also held discussions with leaders of political par-
ties, eminent jurists, journalists and members of Parliament
from Jammu and Kashmir in November, 1997. Their names
are listed in Appendix I and Il respectively. To all of them we
express our deep gratitude. We have consulted pertinent lit-
erature on the State’s constitutional history since indepen-
denoe in order to understand why and how things went wrong
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after the initial years of promise. It s our firm belief that, that

happy phase can yet be recalled and repeated if the mistakes
and misjudgments that led to its termination are corrected.
Our faith in the future of the State as a willing, content and
enthusiastic member of the Union of India remains undimin-
ished. We are beset with problems, misunderstandings and ob-
stacles. We shall overcome them. All must cooperate earnestly
in that endeavour.

% % %k




Chapter 111
Pre-Independence Scenario

Situation as it obtained on 14™ and 15" August, 1947
in the State of Jammu and Kashmir was that a movement had
been launched by the premier political party (National Con-
- terence) in May, 1946 and the slogan of “Quit Kashmir” had
been echoed all over India. This slogan asked for transfer of
power from the Ruler to the people of Jammu and Kashmir.
The movement claimed the night of the people to end discon-
tent and dissatisfaction created by enforcement of the undemo-
cratic J&X Constitution Act of 1939 promulgated by the Ma-
haraja of Jammu and Kashmir on September 7, 1939. It had
gone underground after the desperate Ruler chose to ruthlessly
suppress it. As in the past, Jenab Sheikh Mohammad Abdullah
and other leaders of this movement were imprisoned. On the
dawn of independence Jenab Sheikh Sahib was loged in the
State Army Cantonment in Badami Bagh, Srinagar serving the
sentence imposed by trial judge for sedition Other leaders of
the movement were either in exile or underground.

India become independent on August 15, 1947. Sec-
tion 1 of the Indian Independence Act, 1947 said that as from
that date, “two independent Dominions shall be set up in India,
to be known respectively as India and Pakistan”. It proceeded
to define their ternitories. But they were confined to the prov-
inces under direct rule, Section 7(1)(b) declared that the su-
zerainty of the British Crown over the Indian States lapsed and
with it all the treaties and agreements between them and the
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Crown. Section 8(2) of the Act provided that until the Con-
stituent Assemblies of both States. framed their respective
constitution, each of them “shall be governed as nearly as may
be in accordance with the Government of India Act, 1935”
Section 9(1)(c) empowered the Governor General to make
changes in the Act in its-application to the separate new States.

Accordingly, on- August 14, 1947, the Governor Gen-
eral made the India (Provisional Constitution) order adapting
the Government of India Act 1935 as the interim Constitution
of India with the changes specified in the Act. Section 6 of the
Act provided that “an Indian State shall be deemed to have ac-
ceded to the Dominjon if the Governor General has signified
his acceptance of an Instrument of Accession executed by the
Ruler thereof”. It proceeded to lay down the minimum essen-
tial contents of such an Instrument. Simply put, three matters
were to be specified in the Instrument of Accession in order
to conform to Section 6. First, acceptance of the functions of
the central authorities as laid down in the Act; namely, the
Governor General, the Dominion legislature, the Federal Court
and any other Dominion authority established by or under the
Act. Secondly, the Ruler had to undertake to give effect to the
provisions of the Government of India Act, 1935 within his
State “so far as they are applicable therein by virtue of the
Instrument of Accession”. lastly, the Instrument had to “specify
the matters” which the Ruler accepted as one with réspect to
which the Dominion legislature may make laws for the State
and correspondingly, the executive authority at the Dominion
in the State. In respect of all the three the Instrument could
specify the limitations as well. |
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The Indian Independence Act of 1947 enacted by the
British Parliament leading to formation of the Indian Domin-
ion and Dominion of Pakistan had of necessity to recognise
that with the surrender of imperial power their paramountcy
over Indian States would, in the process, also lapse and with
that lapse Indian states’ rulers could become sovereign unto
themselves. India faced yet another difficult period of history.
The sub continent had as many as 554 states known as native
Indian states and fear and apprehensions were lurking in all
minds keen to have a united India as to how the native rules
would behave in the event of freedom. March to Independence
saw such fears gradually removed. Quite in good time hun-
dreds of these native states by covenants/agreements got
merged with the Indian Union giving up their rights to free-
dom or to seperate constitutions. They agreeed to what the
constitution would give to them via the Constitution Assem-
bly of the Union

After the adoption of the programme of “New Kash-
mir” (Naya Kashmir) in September, 1944 and its presentation
to the Ruler, yet another experiment was launched by him to
ensure popular association with the administration. In pursu-
ance of a notification issued on 2™ October, 1944 a nominee
of the National Conference and other member of Praja Sabha
were appointed as Ministers in the Cabinet but this experi-
ment did not last long. The experiment failed when the Na-
tional Conference nominee resigned. It sharpened the struggle
for ultimate changes in Kashmir. By the time this farce of
hyarchy ended with resignation of National Conference nomi-
nee from the Cabinet, the Cabinet Mission was slated to airive
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in India to negotiate transfer of power and the future constitu-
tion for the country. The premier political party in the state,
All J&K National Congerence, recognised that paramountcy
of the British would lapse and that time had come when on
such lapse the peoples’ right to exercise the sovereign right
for governance must take precedence over everything else. The
party demanded that the Treaty of Amritsar dated 16™ March
1846 signed between Maharaja Gulab Singh and the then Bnt-
ish Government in India which was in the nature of a sale
deed and was thus an insult to the people of the State must go
lock, stock and barrel. This become the theme. The “Quit Kash-
mir” movement was launched in early 1946(April-May). A me-
morial was submitted to the Cabinet Mission claiming the right
to have sovereignty restored to the people rather than the Ruler.

k %k Xk




Chapter IV
Accession to India

The State of Jammu and Kashmir acceded to the Do-
minion of India on October 26, 1947 when its Ruler, Maharaja
Hari Singh, signed an Instrument of Accession and the Gover-
nor General of India, Lord Mountbatten, accepted the Instru-
ment. The texts of the letters exchanged between the Maha-
raja and Lord Mountbatten and the Instrument of Accession as
well as the circumstances in which they were executed are set
out in the Government of India’s White Paper on Jammu and
Kashmir (1948). The three documents, viz. the Maharaja’s let-
ter and the Governor General’s reply accepting the Instrument
of Accession and the Instrument of Accession are appended
as Appendix III.

By the Instrument of Accession, the Maharaja of
Jaminu and Kashmir accepted three subjects as ones on which
the Dominion Legislature “may make laws for the State”. They
were: Defence, External Affairs and Communications. A sched-
ule to the Instrument listed precisely 16 topics of legislation
that fell under those three heads. There was another section
(D) in the Schedule on matters “Ancillary”. Four were listed -
elections to the Dominion Legislature, offences against laws
made under the above subjects, inquiries and statistics con-
cerning them; and “jurisdiction and powers of all courts with
respect to any of the aforesaid matters but, except with the
consent of the Ruler of the Acceding State, not so as to confer
any jurisdiction or powers upon any courts other than courts
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ordinarily exercising jurisdiction in or in rélation to that State”.

By the Instrument, the Maharaja also accepted, as Sec-

tion 6 of the Act required, the functions conferred on the Do-

minion authonties by the Act, namely, the Governor General,
the Dominion Legislature and the Federal Court.

For the federal machinery to function properly any
document of adherence executed, either before or after the
establishment of the federation, must specify the subjects it
yields to the federal union and the provisions of the Constitu-
tion which it accepts. The Government of India Act, 1935
provided the basics of a federation. It was readily available for
adaptation by all concerned. The Constitution of India is a more
elaborate document. Article 370 had perforce to empower the
President of India to make orders:separately in order to specify
both the Union subjects and provisions concerning the federal
structure. The State was careful to ensure right till the Delhi
Agreement that it did not accept all the provisions and retained
its own institutions and its autonomy. Significantly,.Clause 5
of the Instrument provided against any variation of its terms
without the Ruler’s consent. Clause 7 read thus: “Nothing in
this Instrument shall be deemed to commit me in any way to
acceptance of any future Constitution of India or fetter my
discretion to enter into arrangements with the Government of
India under any such future Constitution”. Clause 8 said: “Noth-
ing in this Instrument affects the continuance of my sover-
eignty in and over this State, or, save as provided by or under
this Instrument, the exercise of any powers, authority and rights
now enjoyed by me as Ruler of this State or the validity of any
law at present in force in this State”.
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The State of Jammu and Kashmir was then governed by
the Jammu and Kashmir Constitution Act, 1939. Justice Dr.
A.S. Anand, a distinguished Judge of the Supreme Court, now
Chief Justice of India, opined in his book, The Development
of the Constitution of Jammu and Kashmir: “The Government
of Jammu and Kashmir did not accept the Constitution of In-
dia as a Constitution for the State. Despite the accession, the
State was still to be govermned by the old Constitution Act, 1939.
This was because the Government of India had given an under-
taking that the people of Kashmir could frame their own Con-
stitution. The Government of lndia could not force the State
to accept the constitution (of India), for that would violate the
agreed terms of the association of Kashmir with India. The
State had voluntarily surrendered three matters only and the
Government of India could not enlarge the sphere of its juris-
diction at its own discretion™.! (Universal Book Traders, Delhi
Third Edition 1994 Page 99)

The Maharaja made an ‘o'rder on October 30, 1947 ap-
pointing Sheikh Mohammed Abdullah as “the Head of the Ad-
ministration with power to deal with the emergency” and ap-
pointed a twenty-three member Emergency Council “pending
the formation of the Interim Government”. By a proclamation
issued on March 5, 1948 the Maharaja decided “to replace
the Emergency Administration by a popular Interim Govemn-
ment and to provide for its powers, duties and functions, pend-
ing the formation of a fully democratic Constitution”.

1. Justice A.8.Anand :
The Development of the Constitution of Jammu & Kashmir 3™ Edition.
1994 page 99 '
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Sheikh Mohammed Abdullah was appointed Prime Min-

ister. The Council of Ministers was to function “on the prin-

ciple of joint responsibility”. It was enjoined to convene “a

National Assembly based upon adult suffrage” to frame a Con-

stitution. The Assembly was to submit the Constitution
“through the Council of Ministers for my acceptance”.

This was a reference to a Constitution for the State.
Right from the beginning in 1948, there was no doubt in any
quarter that, regardless of the arrangements in respect of other
former Indian States, the State of Janunu and Kashmir would
have its own Constitution as a member of the Indian Union.
Uniquely, the State is the only one to have negotiated the terms
of its membership of the Union. The negotiations were spread
over five months.

Negotiations on the provisions in the proposed Con-
stitution of India that would embody the terms of the State’s
membership of the Union began when a conference of the lead-
ers of the National Conference and of the leaders at the Cen-
tre was held in Delhi on May 15 and 16, 1949. Pt. Jawahar Lal
Nehru recorded the issues discussed in a lctter to Sheikh Saheb
on 18th May. The State was to have its own Constitution and
“it will be for the Constituent Assembly of the State, when
convened, o determine in respect of what other subjects
the state may accede”. On May 27, 1949, a member of its
Drafting Committee, Sir N.Gopalaswamy Ayyangar moved an
amendment to the Assembly’s Rules empowering “the Ruler
of Kashmir on the advice of his Prime Minister” to nominate
the State’s four representatives to the Constitution Assembly
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pledge and signed the Register of Members of the Constitu-
ent Assembly of India.

It must be mentioned at the outset in all fairness that
the texts of Sheikh Mohammed Abdullah’s letters of October
12 and 15, 1949 are not available, where as those of Mr.
Ayyangar and Sardar Vallabhbhai Patel’s letters to him and to
each other, are. On October 12, Sheikh Saheb complained to
Mr. Ayyangar, as he recalled in his letter of 17th October, that
the draft Article 306-A (with modifications, the present Ar-
ticle 370) which he had given to Mr. M.A. Beg “failed to imple-
ment the pledges given to us” and was, therefore, unaccept-
able. Two meetings followed on October 15. After the first,
Mr. Ayyangar wrote to Sardar Patel enclosing his draft of the
Article. It did not provide a finality to further acquisition of
power by the Centre by stipulating that the concurrence of the
State Government to such acquisition shall be ratified by the
Constituent Assembly.

Mr. Ayyangar presented another draft latter on Octo-
ber 15, which drew a protest from Patel and rejection by Sheikh
Saheb, both, on 16th October. Mr. Ayyangar prepared yet an-
other draft in consultation with Kashmir’s representatives. It
was finalized on the afternoon of October 16, [949. On the
assurance that the agreed draft would be moved, Mr. Beg with-
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drew his own amendment. Sheikh Mohammed Abdullah re-
corded the agreement in another letter of 16th October and
thanked Ayyangar for his pains. '

On October 16, 1949 a “Final Draft” of Article 306-A
was settled between Mr. N. Gopalaswamy Ayyangar and Mirza
Mohammed Afzal Beg and Mr. M.A. Shahmiri. It read thus :

FINAL DRAFT OF ARTICLE 306-A [JAMMU &
KASHMIR| AS SETTLED BETWEEN THE HON’BLE
SHRL N. GOPALSWAMY AY YANGAR ON THE ONE SIDE
AND MESSERS BEG AND SHAHMIRS ON THE OTHER
ON OCTOBER 16, 1949,

“306-A (1) Notwithstanding anything contained in
this Constitution,

(a)  The provisions of article 211-A of this Constitu-
tion shall not apply in relation to the State of Jammu and Kashmur,

(b)  The power of Parliament to make laws for the
State shall be limited to :

(1)  thosematters in the Unuon list and the Concurrent
list which, in consultation with the Governiment of State, are de-
clared by the President to correspond to matters specified in the
Instrument of Accession governing the accession of the State to
the Dominion of India as the matters with respect to which the
Dominion Legislature may make laws for the State; and
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(i1)  such other matters in the said lists as, with the

concurrence of the Government of the State, the President
may by order specify;
Explanation :-

For the purposes of this article, the Government of the
State means the person for the time being recognized by the
Union as the Maharaja of Jammu and Kashmir acting on the
advice of the Council of Ministers appointed under the
Maharaja’s Proclamation dated the Sth March 1948.

(c) the provisions of Article t of this Constitution
shall apply in relation to the State ;

(d)  suchof the other provistons of this Constitution
and subject to such exceptions and modifications shall apply in
relation to the State as the President may by order specify :

Provided that no such order which relates to the mat-
ters specified in the Instrument of Accession of the State afore-
said shall be 1ssued except in consultation with the Govern-
ment of the State; '

Provided further that no such order which relates to
matters other than those referred to in the preceding proviso
shall be issued except with the concurrence of that Govern-
ment;

(2)  If the concurrence of the Government of the
State referred to in sub-clause (b) (ii) or in the second proviso
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of sub-clause (d) of clause (1) was given before the Constitu-
ent Assembly for the purpose of framing the Constitution of
the State is convened, it shall be placed before such Assembly
for such decision as it may take thereon;

(3) Notwithstanding anything in the preceding
clauses of this article, the President may, by public notifica-
tion, declare that this article shall cease to be operative or
shall be operative only with such exceptions and modifica-
tions and from such date as he may specify ;

Provided that the recommendation of the Constituent
Assembly of that State shall be necessary before the Presi-
dent issues such a notification.”

This draft was finally agreed on October 16, 1949. What
happened next day, October 17, 1949 in the Constituent As-
sembly was recorded immediately thereafter that very day by
Sheikh Saheb in a letter to Mr. Gopalaswamy Ayyangar.

“This moming when we expected the final draft, which
had appeared in the List of Amendments circulated by the Sec-
retary of the Constituent Assembly, to come up before the
Assembly, you and Maulana (Azad) Saheb came to me and asked
me if I could accept an important change in the Explanation to
Sub-clause (b) of Clause (1) of the draft Article 306-A, as
appearing in the list of Amendments. After careful consider-
ation of the proposed amendment in the Explanation, my col-
leagues and I told you both in the lobby that it was not possible
for us to accept this change in the final draft and you and
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Maulana Sahib left us while we were still discussing the mat-
ter in the lobby amongst ourselves, the draft Article 306-A
was moved by you in the Constituent Assembly, and when part
of your speech was over, we were told by someone that the
draft Article had been taken up by the Assembly, and there-
fore, we took our seats in the Assembly Hall. We could not
conceive that any amendment in the final draft, as circulated
in the list of Amendments, would be made by you without con-
veying your final decision in the matter to us, and so we took
it for granted that the final draft Article 306-A was presented
before the Assembly in the form in which it had our consent;
and therefor, when it was passed by the Assembly, we did not
take part in the debate. While Maulana Sahib and you came to
us to discuss the matter with us in the lobby, I clearly told you
that in the event of any change in the finalized draft Article
306-A we should be at liberty to move the amendment, of which
notice had been given by Mr. Beg and his two other colleagues
and which had been withdrawn on the express assurance given
by you yesterday: In these circuinstances, it was not possible
for us to move any amendment and we did not get an occasion
to express our views on the matter before the open House.”

Sheikh Saheb threatened to resign from the Constitu-
ent Assembly. Mr. Ayyangar replied on October 18. He did not
deny that the draft had been unilaterally changed. “It is true
that after having unsuccessfully attempted, alongwith Maulana
Azad, to persuade you to agree willingly to the substitution of
the words ‘for the time being in office’ for the word ‘appointed’,
| did move the article with that amendment after obtaining the
permission of the President to do so.” He argued that it was “a
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trivial change” in response to the desire expressed by a large
number of the leading Members of the House. The Prime
Minister Pt. Nehru was abroad then, Mr. Ayyangar himself re-
corded that “the words in the Explanation as agreed to between
us are Council of Ministers appointed under the Maharaja’s
Proclamation dated March 5, 1948.> The words appearing in
the Article as passed yesterday are “the Council of Ministers
for the time being in office under the Maharaja’s Proclama-
tion dated March 5, 1948 His plea that “the change of words
does not constitute the slightest change in sense or substance”
was wrong. Under the agreed Explanation, Sheikh Saheb’s dis-
missal in 1953 wouid have been a Constitutional impossibil-

ity.

In his letter to the Prime Minister Pt. Jawaharlal Nehru
on November 3, 1949 on his return fiom the United States of
America, Sardar Patel also admitted that the draft “was modi-
fied to cover not merely the first Ministry so appointed but
any subsequent Ministries which may be appointed under that
proclamation”.

The Constituent Assembly adopted the Constitution
of India on November 26, 1949. (C.A.D_; Vol 12, P. 995).
It repealed the Government of India Act, 1935, Article 394
provided that most of its provisions would come mto force
from January 26, 1950. On November 25, 1949 the Maha-
raja of Jammu and K ashmir made a proclamation declaring
that “the Constitution of India shortly to be adopted by the
Constituent Assembly of India shall in so far as it is appli-
cable to the State of Jammu and Kashmir, govern the Con-
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stitutional relationship between this State and the contem-
plated Union of India...”! On l}anuwary 26, 1950 the
President of India made the first Constitution (Application
to Jammu and Kashmir) Order, 1950? under Article 370 of
the Constitution of India. It conformed strictly to the In-
strument of Accession.

k sk 3k

1 (Whitc papeér on 'Indian States: Government of Indis. Mini'sl'rf of States, New Debhi
1930, P371). ‘ ‘
2 See Appencix TV.



CHAPTER-V

Article 370 of the Constitution
of India

Article 370 of the Constitution reads thus :

370. Temporary Provisions with respect to the State of
Jammu and Kashmir (1) Notwithstanding anything in this Con-
stitution.

(a)  the provisions of article 238 shall not apply in
relation to the State of Jammu and Kashmir;

(b)  the power of Parliament to make laws for the
said State shall be limited to ;

(1)  those matters in the Unton list and the Concur-
rent list which, in consultation with the Government of the
State, are declared by the President to correspond to matters
specified in the Instrument of Accession governing the acces-
sion of the State to the Dominion of India as the matters with
respect to which the Dominion Legislature may make laws
for that State |

(ii)  Such other matters in the said Lists, as, with the
concurrence of the Government of the State, the President
may by order specify.

Explanation :- For the purpose of this article, the Gov-
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ernment of the State means the person for the time being
recognised by the Presidents the Maharaja of Jammu and Kash-
mir acting on the advice of the Council of Ministers for the
time being in office under the Maharaja’s Proclamation dated
the fifth day of March, 1948;

(¢} the provisions of article 1 and of this article shall
apply in relation to that State;

(d)  Such ofthe other provisions of this Constitution
shall apply in relation to that State subject to such exceptions
and modifications as the President may by order specify :

Provided that no such order which relates to the mat-
ters specified in the Instrument of Accession of the State re-
ferred to in paragraph (i) of sub-clause (b) shall be issued ex-
cept in consultation with the Government of the State :

Provided further that no such order which relates to
matters other than those referred to in the last preceding pro-
viso shall be 1ssued except with the concurrence of that Gov-
ernment.

(2)  If the concurrence of the Government of the
State referred to in paragraph (i1) of sub-clause (b) of clause
(1) or in the second proviso to sub-clausc (d) of that clause be
given before the Constituent Assembly for the purpose of fram-
ing the Constitution of the State is convened, it shall be placed
before such Assembly for such decision as it may take thereon.
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(3)  Notwithstanding anything in the foregoing pro-

visions of this article, the President may, by public notifica-

tion, declare that this article shall cease to be operative or

shall be operative only with such exceptions and modifica-
tions and from such date as he may specify:

Provided that the recornmendation of the Constituent
Assembly of the State referred to in clause (2) shall be neces-
sary before the President issues such a notification.

A careful study of the text reveals six special provi-
sions for Jammu and Kashmir. First, it exempted the State to-
tally from the provisions of the Constitution of India provid-
ing for the governance of the states. It was allowed to have its
own constitution within the Indian Union.

Second, Parliament’s legislative power over the State
was restricted to three subjects defence, external affairs and
communications. The President could extend to it other pro-
visions of the Constitution to provide a constitutional frame-
work if they related to the matters specified in the Instrument
of Accession. For all this, only “consultation” with the State
Government was required since the State had already accepted
them in 1947 by the Instrument of Accession.

Thard, if other “constitutional” provisions and other
Union powers are to be extended to the State of Jammu and
Kashmir the prior “concurrence” of the State Government was
required.
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The fourth feature is that even that concurrence alone

did not suffice. 1t had to be ratified by the State’s Constituent

Assembly. This is often overlooked. Article 370 (2) says

clearly : “If the concurrence of the Government of the State

be given before the constituent assembly for the purpose of

framing the Constitution of the State is convened, it shall be

placed before such Assembly for such decision as it may take
thereon.”

The fifth feature is that the State Government’s author-
ity to give the “concurrence” lasts only the State’s Constituent
Assembly is “convened”. It is an “interim™ power. Once the
Constituent Assembly met, the State Government cannot give
its own “concurrence”. Still less, after the Assembly met and
dispersed. Moreover, the President cannot exercise his power
to extend the Indian Constitution to Jammu and Kashmir in-
definitely. The power has to stop at the point the State’s Con-
stituent Assembly drafted the State’s Constitution and decided
finally what additional subjects to confer on the Union and
what other provisions of the Constitution of India it should
get extended to the State rather than having their counterparts
embodied in the State Constitution itself. Once the State’s
Constituent Assembly has finalized the scheme and dispersed,
the President’s extending powers ended completely.

The sixth special feature the last step in the process, is
that Article 370(3) empowers the President to make an order
abrogating or amending it. But for this, also “the recommen-
dation” of the State’s Constituent Assembly “shall be neces-
sary before the President issues such a notification”,



31
Article 370 cannot be abrogated or amended by re-
course to the amending provisions of the Constitution which
apply to all the other states because Article 368 has a proviso
which says that no constitutional amendment “shall have ef-
fect in relation to the State of Jammu and Kashmir” unless
applied by order of the President under Article 370. That re-
quires first the concurrence of the State government and sub-
sequent ratification by its Constituent Assembly.

Article 1(1) of the Constitution of India says that India
shall be a Union of States. Sub-clause (2) adds that the states
shall be specified in the First schedule, this schedule men-
tions the State of Jammu and Kashmir. But, it is extended to
the State only through Article 370 (1) (c¢) which says: “The
provisions of Article | and of this Article shall apply in rela-
tion to that State.” This is not without legal significance and
consequence. Mr. G.1..Nanda was, therefore, nght in pointing
out, as Union Home Minister, on 4th December, 1964 in the
Lok Sabha, that it would be “totally wrong to assume that with
the repeal of the Article all Constitutional provisions would
automatically apply to Kashmir”. Mr. S.B.Chavan made simi-
lar comments on March 1, 1993.

Article 370 was authontatively explained by its mover
in the Constituent Assembly. Mr. N.Gopalaswamy Ayyangar,
contemporaneously and in 1952 by the President of the As-
sembly, who became the first President of India, Dr. Rajendra
Prasad.

Mr. Ayyangar said in the Constituent Assembly on Oc-
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tober 17, 1949. “We have also agreed that the will of the people
particularly to matters which are not menuonea in uie wisu u-

ment of Accession, and 1t 1s one of our commitments to the
people and Government of Kashmir that no such additions
should be made except with the consent of the Constituent
Assembly which may be called in the State for the purpose
of framing its Constitution. In other words, what we are com-
miited to is that these additions are matters for the determi-
natio 1 of the Constituent Assembly of the State”.

‘Mr. Ayyangar explained that, “the provision is made that
when the Constituent Assembly of the State has met and taken
its decision both on the Constitution for the State and on the
range of federal jurisdiction over the State. the President may
on the recommendation of that Constituent Assembly, 1ssue
an order that this Article 306 A shall either cease to be opera-
tive or shall be operative. only subject to such exceptions and
modifications as may be specified by him But before he is-
sued any order of that kind, the recommendation of the Con-
stituent Assembly will be a condition precedent”.”

This unique process of Presidential orders altering
Constitutional provisions by an executive order ends with the
final decision of the State’s Constituent Assembly, “When it
has come to a decision on the different matters, it will make a
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recommendation to the President who will either abrogated
Article 306A or direct that it shall apply with such modifica-
tions and execeptions as the Constituent Assembly may rec-
ommend.” Mr. Ayyangar repeatedly said that the Government’s
concurrence alone will not do. “That concurrence should be
placed before the Constituent Assembly when it meets and
the Constituent Asseimnbly may take whatever decisions it likes
on those matters.™

The White paper on Indian States nade an important
exposition of the Constitutional changes in para 221 at page
113 in chapter XI entitled “Indian States under the New Con-
stitution”. Referring to Article 370 it said “Steps will be taken
for the purpose of convening a Constituent Assembly which
will go into these matters in detail and when it comes to a
decision on them, it will make a recommendation to the Presi-
dent who will either abrogate Article 370 or direct that it shall
apply with such modifications and exceptions as he may
specify.” Thus, the State’s Constituent Assembly’s decision
was to mark a finality to the exercise of the President’s pow-
ers under Article 370.

On July 29, 1952, Sheikh Saheb wiote to Pt. Nehru to
inform him that the Constituent Assembly proposed to elect
the State’s Head of the State on August 16, 1952 and he wished
that the necessary Order under Article 370 should be issued
by the President in tiine to make it possible. Pt. Nehru replied
immediately that very day. His letter of July 29, 1952 is very

1. (C.AD., Vol8, Pages 424.427)
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instructive. It is reproduced below:

New Delhi
July 29, 1952
My dear Shaikh Saheb,

I have just received your letter of the 29" July about
the Head of the State. I do not see how we can go through
all the various processes about this matier before the 16th
August. It is not a perfectly clear matter from the legal point
of view how far the President can issue notifications under
Article 370 several times. In any event, it would be desir-
able 1o include in one notification such present changes that
we have decided tv make. To have repeated notifications
following one another in fairly quick succession would be
odd, apart from the possible difficulty about their legality,
We are having this matier examined.

There is also the question of how the present
Mabharaja should be dealt with. The obviously easy and deco-
rous course is for him (o abdicaie. I hope he will do so. If
not, then it may become necessary for the President 1o take
some step. All this has to be thought out.

In this matier you will appreciate that we have
to proceed with the concurrence of the President. The final
decision, no doubt, is that of the Government. But we can-
not hustle the President.

[ am sending your letter to Dr. Katju and
Gopalaswami Ayyangar.
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Yours sincerely,

Jawaharal Nehru

Evidently, the President. Dr. Rajendra Prasad, one of
the leaders of the Patna Bar, had expressed his doubts about
the legality of successive orders under Article 370. This im-
pression, which Pt. Nehru’s letter conveys, is fully borne out
by Dr. Prasad’s note to Pt. Nehru sent under a covering letter
dated September 6, 1952 1t was first published only in 1991
In view of its high relevance we reproduce this authoritative
document 1n full as Appendix ViL.

The President pointed out the uniqueness as well as the
incongruity of amending a Constitution by mere executive
order. “Nowhere else, as far as | can see is there any provi-
sion authorizing the executive government to make amend-
ments in the Constitution....” The crucial issue was whether
the President’s power to make such orders under Article 370
“is exercisable from time to time or is exhausted by a single
exercise therefore. Judging by the languuge employed and
by the very exceptional nature of the power conferred, I have
little doubt myself that ihe intention is that the power is 1o
be exercised only one, for then alune would it be possible
to determine with precision which particular provisions
should be excepted und which modified. The fact that the
President is also required to specify the date from which the
notification is to lake effect also tends 1o confirm this view.”

1 Dr. Rajender Prasad: Correspondence and Select Docnments Edited by Valmiki
Choudhary, Allied Publishers [.1d. New Delhi, Volume 15, pages 104-108.
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Elaborating on his reasosnng the President concluded:

“The correct view appears to be that recourse is to be
had to this clause ((cl.3) of Article 370) only when the con-
stituent Assembly of the state (sic. he meant clearly the con-
stitution) has been fully framed .”

This interpretation accords with the terms of the pro-
vision, Article 370, with its author Mr. N. Gopalaswamy
Ayyngar’s exposition in the constituent Assembly, with Prime
Minister Jawaharlal Nehru’s letter of July29, 1952 and his
other pronouncement, witli Sheikh Mohammad Abdullah’s un-
derstanding of Article 370, and indeed, with the entire pro-
cess before and after the adoption of Article 370. On the other
hand, not one contemporaneous document cotradicts this in-
terpretation or supports the unconstitutional practice that later
came in to vogue. Pt. Nehru’s letter to Sheikh Saheb on august
1,1952 mentioned the aspect of propriety besides legality. “As
1 have written to you, there is doubt here as to whether we can
issue a succession of President’s orders dealing with these
questions piecemeal. Apart from the legality, there is also the
question of propriety”.

Sheikh Saheb told the State’s Constituent Assembly on
August 11, 1952 that ““the fact that Article 370 has been men-




37
tioned as temporary provision in the Constitution does not
mean that it is capable of being abrogated, modified or re-
placed unilaterally. In actual fact, the temporary nature of this
Article arises merely from the fact that the power to finalise
the Constitution relationship between the State and the
Union has been specifically vested in the Jammu and Kash-
mir Constituent Assembly . This power ceases to be one of
imparting finality if, even after the Assembly’s dispersal, modi-
fications to the Constitution and amusement of power by the
Centre can take place with the concurrence of another execu-
tive body, the State Government. Later, orders under Article
370 were passed even with the concurrence of the Governor
alone, who is removable from office by the Centre at any mo-
ment. He, thus, accorded “concurrence” to the centre at its
bidding as, indeed, did some Chief Ministers of the State.

Sheikh Saheb continued: “Ir fullows that whatever
modifications, amendments or evceptions that may become
necessary either 1o Article 370, or any other Article in the
Constitution of India in their application 1o the Jammu and
Kashmir State, are subject to the decisions of this sovereign
body”. Obviously, once this body disperses after completion
of its task, no amendments to the Constitutton of India could
be made in their application to the State for the simple reason
that the sovereign and appointed ratifying body no longer ex-
isted. Any other interpretation would reduce the terms of Ar-
ticle 370 to a naught and the entire exercise to a farce by mak-
ing permanent what was meant to be a transitory arrangement
till the Constituent Assembly of Jammu and Kashmir finalised
(a) The State’s Constitution and (b) its corresponding recom-
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mendation to the President, as envisaged by Article 370.

Sheikh Saheb warned: “! would like to make it clear
that any suggestions of altering arbitrarily this basis of our
relationship with India would not only constitute breach of the
spirit and letter of the Constitution, but it may invite serious
consequences for a harmonious association of our State with
India.”

At its fourth session on August 20, 1952 the State’s
Constituent Assembly passed a detailed Resolution in imple-
mentation of its Resolution of June 10, 1952 on the Head of
the State.

The president of India persisted with his objections till
as late as November 7, 1952 insisting that the Constituent
Assembly “should come to a decision on ail matters relating
to the State’s Constitution......”". The Prime minister of India
was in bind. He had agreed with the President’s views on the
legahty but termination of the royal dynasty was also part of
the Delhi Agreement. He was under pressure from Sheikh
Saheb and his colleagues. Pt. Nehru, therefore, wrote to the
President on the same day, November 7, 1952 : “I can only
repeat what 1 have said above that we have considered every
aspect of this question and come to certain conclusion which
have to be given effect to now. We cannot reopen six month’s
discussions”.

Accordingly. , n November 15, 1952 Constitution or-

I V.Choudhary, Vol. 20, P393, [ootnote 3
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der No. 44 was made by the President under Article 370: “In
exercise of the powers conferred by this article the President,
on the recommendation of the Constituent Assembly of the
State of Jammu and Kashmair, declared that, as from the 17%
day of November, 1952 the said Article 370 shall be operative
with the modification that for the explanation in clause (1)
thereof, the following explanation is substituted namely :-

“Explanation for the purposes of this article, the Gov-
ernment of the state means the person for the time being rec-
ognized by the President on the recommendation of the legis-
lative Assembly of the State as the Sadar-1-Riyasat of Jammu
and Kashmir, acting on the advice of the council of Mimsters
of the state for the time being in office.”!

* & ok

I. Ministry of Law Order No. C.0O 4.3 dated the 13% November. 1952,



Chapter VI
Convening of the J&K Constituent Assembly

After adoption of the Constitution of India and its ap-
plication to the State of Jammu and Kashmir pursuant to proc-
lamation dated 25" November, 1949 and enforcement of the
Constitution on 26™ of January, 1950, the constitutional rela-
tionship of the state with the Union of India was shaped by the
Constitution (Application to Jainmu and Kashmir) order of
1950. This order specified matters corresponding to those in
respect of which the State had acceded to the Indian union ac-
cording to the terms of the Instrument of Accession. These
are given in the Ist Schedule to the aforesaid Order.

This Order further mentioned that in addition to the provisions
of Article I and Article 370 of the Constitution the only other
provisions of the Constitution shall apply in relation to the
state of Jammu and Kashinir, shall be those specified in the
Second Schedule to this Order and shall so apply subject to
the exceptions and modifications specified in the Second
Schedule.

The jurisdiction of the Unmion Parliament to legislate
with respect to our State was thus clearly defined consistently
with the position that emerged a. a result of having ceded the
powers pursuant to Instrument of Accession. The rest of it
was left for the state to take care of in its own Constitution.

While this was so, the need for a constitution for the
state of Jammu and Kashmir was also very intensely felt not
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only for the reason of detining the state’s legislative power
but also for other reasons. Total uncertainty on the political
horizon was eating into the vitals of the social fabric. The fu-
ture of the ruling dynasty also required to be settled. Rightly
had the Article 370 of Constitution of India Consistent with
the National Conference stand throughout in respect of the
right of the Jammu and Kashmir state to frame its own consti-
tution envisaged a Constituent Assembly. Kashmir has its own
history of freedom movement and as we have seen above, New
Kashmir programme had envisaged a National Assembly for
the State of Jammu and Kashmir-and attachment of the people
with the perception was so well recognised that even in the
declaration of 5" March 1948, the Maharaja of Jammu and
Kashmir had proclaimed as under:-

“l have already appointcd the popular leader of my
people Sheikh Mohammad Abdullah as the Head of the emer-
gency Administration.

It is now my desire to replace the emergency adminis-
tration by a popular interim Government and to provide for its
power, duties and functions, pending the foration of a fully
democratic constitution.

My council of Ministers shall take appropriate steps,
as soon as restoration ot normal conditions has been com-
pleted, to convince a National Asseinbly based upon adult suf-
frage, having due r¢pard to the principle thit the number of
representatives from each voting area should, as far as practi-
cable, be proportionate to the population of the area:
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The constitution to be framed by the National Assem-

bly shall provide adequate safeguards of the minorities and

contain appropriate provisions guaranteeing freedom of con-
science, freedom of speech and freedom of assembly”.

Yuvraj Karan Singh functioning as Regent, therefore,
issued a proclamation of 20th April, 1951 setting the ball roll-
ing for the convening of the constituent Assembly for the state
of Jammu and Kashmir to decide the future constitution of
the State. The Proclamauon directed the constituent Assem-
bly consisting of representatives of people elected on the ba-
sis of adult franchise shall be constituted for the purpose.

‘ Elections were thus held in terms of the proclamation
hopes rose high. Constituent Assembly met on 3 1* October,
1951.

In his inaugural speech in the Statc Constituent Assem-
bly on 5" November 1951, Janab Sheikh Mohaitimad Abdullah,
the then Prime Minister of Jammu and Kashmur State, echo-
ing the aspirations of the people made the following observa-
tions:

“We must remember that our struggle for power has
now reached its successiul elimax i the convening of this
Constituent Assembly. It is for you to translate the vision of
New Kashmir 1nto veality and | would remind you of its open-
ing words which will inspire our labours:

We. the people of Jammu Kashmir, Ladakh and Fron-
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tier regions, including Poonch and Chenani illagas commonly
known as Jammu and Kashmir State in order to perfect our
union in the fullest equality and self determination to raise
ourselves and our children for ever from the abyss of oppres-
sion and poverty, degradation and suppression from medieval
darkness and ignorance; mto the sunlit valleys of plenty ruled
by freedom science and honest toil in worthy participation of
the historic resurgence of the people of the East, and the work-
ing masses of world, and in determination to make this our
country a dazzling gem of the snowy bosom of Asia, do pro-
pose and propound the following Constitution of our State”,

You are the sovereign authority in this State of Jammu
and Kashmir, What you decide has the irrevocable force of
law. The basic democratic priuciple of sovereignty of the na-
tion, embodied ably in the Ainerican and French constitutions
1s once again given the Shape mn our midst. | shall quote the
famous words of Article 3 of the French Constitution of 1791.

‘The source of all sovereignty resides fundamentally
in the nation....... Sovereignty 1s one and indivisible, inalien-
able and imprescriptible. [t belongs to the nation;’

We should be clear about the responsibilities that this
power invests us with. In front of us lie decisions of the high-
est national importance which we shall be called upon to take.
Upon the correctness of our decisions depends not only the
happiness of our land and people now, but the fate as well of

generations to come”"
1. for full text of Sheikh Saheb’s specch sec Appendix. V
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He set the following four tasks before the Constituent
Assembly for deliberation;

i Devising Constitution for the future government of the
country which he called very difficult and a detailed once.

il The future of the royal dynasty, the decision he said
had to be taken with urgency and wisdom since on that deci-
sion depended the future form and the character of the state

tii . The third major issue which awaited deliberations of
members of the Constituent Assembly arose out of the land
Reforms which the Govt. carried out with vigour-and determi-
nation. A decision had also to be given by the members on the
land owner’s demand for compensation.

v Fourth and what he called the final inatter was to be
reasoned conclusion of the Coustituent Assembly regarding
accession after full consideration of the three altrernatives he
would State later in the Assembly.

On each of these tasks he set the paraineters in the in-
augural speech itself.

He indicated that the future political set up to be base
on the highest principles of the democratic Constitutions of
the world and therefore the Assembly has to base its work on
principles of equality, Liberty, social justice; these being re-
garded as integral features of progressive constitutions. Rule
of Law as in the rest of democratic world had to be the corner
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stone of the political mechanism for governance of the State.
Equality before law and independence of judiciary were vital
to the whole fabric. Besides, freedom of the individual in the
matter of speech, movement and association should be guar-
anteed. “Freedom of the press and opinion would also be fea-
tures of our constitution”, he said. Basis was provided in the
outline embodied in “New Kashmir” programme. He described
democracy as an “apparatus of social organisation wherein
people govern through their own chosen representatives and
are themselves guaranteed political and civil liberties”.

In this regard we may place on record the following in
relation to the then constitutional ties between the State and
the Union of India:-

“The Constitution of India has provided for a federal
union and in the distribution of sovereign powers has treated
us differently from other constitutional units. With the ex-
ception of the items grouped under Defence, Foreign Affairs
and Communications 1n the Instrument of Accession, we have
complete freedom to frame our Constutution in the manner
we like. In order to live and prosper as good partners in a com-
mon endeavour for the advancement of our peoples, I would
advise that, while safeguarding our autonoiny to the fullest
extent so as to enable us to have the liberty to build our coun-
try according to the best traditions and genius of our people,
we may also by suitable constitutional arrangements with the
Union, establish our right to seek and compel federal coop-
eration and assistance in this great task, as well as offer our
fullest cooperation and assistance to the Union™.
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After describing the essential background that required
to be taken into consideration in order to facilitate taking of
final decision on the 1ssues referred to above, Sheikh Saheb
reminded the Hon’ble members of what he had said in the
course of his trial for sedition at Badamibagh cantonment in
the following words:

“The future constitutional set up in the State of Jammu
and Kashmir cannot derive authority from the old source of
relationship, which was expiring and was bound to end soon.
The set up could only rest on the active will of the people of
the state, conferning on the head of the State the title and au-
thority drawn from the true and abiding source of sovereignty
that is the people’.

From the above description of the task before the Con-
stituent Assenbly it is abundantly clear that Sheikh Saheb en-
visaged State Union relationship as “one of partners in com-
mon endeavour for the advancement of the people” and there-
fore, regarded “safeguarding of our autonomy to the fullest
extent” and suitable “constitutional arrangment with the Union”
as two comer stones to ensure fullest cooperation and assis-
tance between partners.

* %k k



Chapter VI
Delhi Agreement of July, 1952

The Constituent Assembly, convened on 3 1st October,
1951, thus was not only to frame the Constitution for the State
but was to give certain more important decisions regarding
the future relationship of the State with the Union. It started
its work in the right earnest and as days passed by, need for a
decision on certain important matters relating to framing of
the Constitution and any further application of the Union Con-
stitution to the State was felt. Besides, questions arising out
of the need to settle the future of the ruling dynasty and of
arriving at a concrete solution about the fundamentals of the
Constitution of the State as an integral part of India had also to
be considered.

1952 proved a very important year in the State’s con-
stitutional evolution. 1t witnessed the conclusion of the his-
toric Agreement between Pt. Jawahar Lal Nehru and Sheikh
Saheb which was announced at a press conference in Delhi on
July 24, 1952. 1t culminated in the President’s second Order
under Article 370 on November 15, 1952 but the first made
on the recommendation of the Constituent Assembly of Jammu
and Kashmir. Its constitutional significance emerges clearly
if its background is borne in mind.

The National conference led by Sheikh Saheb was
pledged to radical programme covering a wide range of sub-
jects such as land reforms. It included termination of heredi-
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tary rulership in the State. By 1952 it had ended in the other
former princely States. Maharaja Hari Sing had virtually abdi-
cated asruler in favour of his son Yuvraj Karan Singh although
the proclamation of June 9, 1949 merely said that since he
was leaving the State for reasons of health his powers and func-
tions shall be “exercisable” by the Yuvaraj, thus making him
Regent. Sheikh Saheb mentioned in his address to the Assem-
bly that “another issue of vital import to the nation involves
the future of the Royal Dynasty”.

Events picked up speed in June. On June 10, 1952 the
Basic principles Committee submitted its Report to the State’s
Constituent Assembly. 1t provided inter alia that the “institu-
tion” of hereditary Rulership shall be terminated” and that the
office of the Head of the State shall be elective .” The Con-
stituen; Assembly accepted the Report on June 12, 1952

It is against this background that the Delhi agreement
was concluded after prolonged discussions; first, from June
14 to 20, 1952 and ,next form July 20 to 24, 1952}, Its terms
ware announced by Pt. Jawaherlal Nehru in Lok Sabha on July
24, 19522 and in the Rajya Sabha on August 5,19523,

The terms of the agreement were explained to the Con-
stituent Assembly of Jammu and Kashmir by the State’s Prime
Minister. Sheikh Mohammad Abdullah on August 11, 19524,

1 8.Gopal (Editor ). Selecied work ol lawaharlal Nehru: vol. 19 p. 211
2 Parlsimentary Debates; Lok Sabha:: Oflicial Report Part 11, vol. Tl No. 16 cols. 4501-
4521

3 Rajya Sabha Debates; vol. 1. Nos. 24 - 31 (July 28- August 5. 1952) Cols. 2970-2995
4 For full texi of Sheikh Saheb’s specch see Appendix VI
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Both leaders provided the background and highlighted
the significance of the agreement. Pt. Nehru told the Lok Sabha:

“The position since the constitution was framed is thus
contained in the Article 370 and in the President’s Order fol-
lowing it. Article 370 was obviously of a transitional nature
and it allowed the President to make any additions to it, any
variations to it, later on, the object being that if any change or
addition was required, we need not have to go through the cum-
brous process of amending our Constitution, but the Presi-
dent was given the authority to amend it in the sense of adding
a subject, part of a subject, whatever, it was fo the other sub-
Jects, in regard to Kashmir. But in Article 370 the old prin-
ciple was repeated and emphasized that all these changes
or any change, required the approval of the Constituent
Assembly of the Jammu and Kashmir State.

When this was put down in our Constitution, there was
no Constituent Assembly of Jammu and Kashmir State, but we
envisaged it. We had envisaged it for a long time. And if the
Constituent Assembly was not there, then it required the
consent of the Jammu and Kashmir Government. So that was
the position.

The implication is plain. Additional subject could be
acquired by the Centre only with the approval of the State’s
Constituent Assembly.

1. For relevant extracts from PiJawuhar Lal Nehro’s speech in the Lok Sabha on July
24, 1952 see Appendix VIL .
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Briefly the Delhi Agreement covered ten points. It was
agreed that residuary powers would continue to vest in the State
as provided 1n Article 370; within the ambit of Indian citizen-~
ship, the State legislature would have the power to regulate
the rights and privileges of permanent residents or “State Sub-
jects™ as defined in a 1927 State Order, the Fundamental Rights
chapter of the Indian Constitution be applied to the State with
modifications and exceptions such as enabling transfer of land
to the tiller without payment of compensation; the jurisdic-
tion of the Supreme Court would extend to the State; the State
flag would not be a rival to the national tricolour which would
occupy a supremely distinctive place in the State, the power
to grant reprieve and commute sentences would vest in the
President of India; with the abolition of hereditary rulership,
the Head of the State of Jammu and Kashmir shall be recog-
nized by the President on the recommendations of the Legis-
lative Assembly of the State; a financial arrangement between
the State and the Union be evolved; with regard to emergency
powers, Article 352 be modified to provide for its promulga-
tion in case of external aggression but in case of internal dis-
turbance only at the request of or with the concurrence of the
State Government; and the election Commission will conduct
elections to Parliament and to the offices of President and
Vice-President. '

During the course of negotiations as had become nec-
essary after the presentation of the interim report of the Basic
Principles Committee in the circumstances referred to here-
inbefore, certain agreement were arrived at, details of which
were placed before the House by Jenab Sheikh Sahib on 11%
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of August, 1952. He said:-

“The Government of India held the view that the fact
that J& K State was the Constituent Unit of the Union of India
led inevitably to certain consequences in regard to certain mat-
ters, namely (a) Residuary Powers (b) Citizenship (¢) Funda-
mental Rights (d) Supreme Court (e) National Flag (f) The
President of India (g) The Headship of the State (h) Financial
Integration (1) Emergency Provisions and (j) conduct of Elec-
tion to Houses of Parhament”. Sheikh Saheb informed the
House about the agreement arrived at in respect of each of
them as follows:-

Residuary Powers:

It was agreed that while under the present Indian Con-
stitution the Residuary Powers vested with the Centre in re-
spect of all States other than Jammu and Kashmir, in the case
of our State they vested in the State itself and should continue
as such. In this regard, Sheikh Sahib observed as follows:-

“We have always held that the ultimate source of sov-
ereignty resides in the people. 11, is, therefore, from the people
that all powers can flow. Under these circumstances, it is
upto the people of Kashmir through thiy Assembly to trans-
fer more powers for mutual advantage to the custody of the
Union/Centre”.
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Citizenship:

In this connection, Sheikh Sahib informed the Assembly:

“It was agreed that in accordance with Article 5 of the
Indian Constitution, persons who have their domicile in the
Jammu and Kashmir State shall be the citizens of India. It was
further agreed that the State Legislature shall have power to
define and regulate the rights and privileges of the perrnanent
residents of the State, more especially in regard to acquisi-
tion of immovable property, appointment to service and like
matters. Till then the existing state law would apply.”

“It was also agreed that special provisions will be made
in the laws governing citizenship to provide for the return of
those permanent residents of J&K State who went to Pakistan
in connection with the disturbances of 1947 or in fear of them
as well as of those who have left for Pakistan carlier but could
not return. If they return, they should be entitled to the rights,
privileges and obligations of citizenship”.

Indicating the special reasons for the protection of State
Subjects, he said as follows:-

“Hon’ble NMembers are perhaps aware that in the late
twenties peoples of J&K agitated for the protection of their
bonafide rights against superior competing interests of the non-
residents of the State. It was in response to this popular de-
mand that the Government of the day promulgated a Notifica-
tion in 1927 by which a strict definition of the term “State
Subject” was provided. 1 am glad to say that Government of
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India appreciated the need for such a safeguard”.

Fundamental Rights:
In this regard, Sheikh Sahib observed as follows:-

“It is obvious that while our Constitution is being framed
the fundamental rights and duties of a citizen have necessarily
got to be defined. It was agreed, however, that the Fundamen-
tal Rights, which are contained in the Constitution of India
could not be confcrred on the residents of J&K State in their
entirety taking into account the economic, social and political
character of our movement as enunciated in the New Kashmir
Plan. The need for providing suitable modifications, amend-
ments and exceptions as the case may be in the Fundamental
Rights Chapter of the Indian Constitution in order to harmo-
nize those provisions with the pattern of our principles was
admitted”.

The main point. Sheikh Sahib indicated, that remained
to be determined was whether the Chapter of Fundamental
Rights should form part of the Constitution of Jammu and
Kashmir or that of the Union Constitution. On this aspect there
was no agreement.

Supreme Court

1t was agreed that Supreme Couit should have original
jurisdiction in respect of disputes mentioned' in Article 131
of the Constitution of India. it was further agreed that Supreme
Court should have jurisdiction in regard to Fundamental Rights
which are agreed to by the State. It was recommended on be-
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half of the Government of India that the Advisory Board in the
State, designated as “His Highness’s Board of Judicia! Advi-
sors” should be abolished and the jurisdiction exercised by it
should be vested in the Supreme Court of India, The State
Government felt that this would need a detailed examination
and consequently it was agreed that it should have time to con-
sider it further.

National Flag:

For historical and other reasons connected with the
freedom struggle in the State, the need for the continuance of
the State flag was recognized. It was agreed that the Union
Flag to which all owed allegiance as part of the Union, will
occupy supremely distinctive place in the State.

President of India:
It was decided that powers to grant reprieve and com-
mute death sentences etc. should also belong to the President

of the Union,

Headship of the State:

The Government of India appreciated the principle pro-
posed by the Basic Principles Committee as adopted by the
Assembly inregard to the abolition of the hereditary rulership
of the State. The following arrangement was mutually agreed
upon in this regard: -
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(i) “The Head of the State shall be the person recognized
by the President of the Union on the recommendation of
the Legislature of the State ,
(ii) He shall hold office during the pleasure of the presi-
dent.
(iii)He may, by writing under his hand addressed to the
President, resign his office.
(iv) Subject to the foregoing provisions, the Head of the
State shall hold office for a term of five years from the
date he enters upon his office”.

Financial Integration:

[t was recognized that while it would be necessary to
evolve some sort of financial arrangement between the State
and the Union, in view of the far-reaching consequences in-
volved therein, it was agreed that a detailed examination of the
subject would be necessary before doing that.

Emergency Powers:

On behalf of the Government of India, it was stated that
Article 352 of the Constitution was necessary as it related to
vital matters affecting the secunty of the State. The Govern-
ment of India did not press for application of Article 356 or
even Article 360, item 1 in the Seventh Schedule relating to
the defence of India applied and the Government of India would
have full authority to take any steps in connection with de-
fence etc. The State representatives indicated that they were
averse to internal disturbance being reterred to in this con-
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nection as even petty internal disorder might be considered
sufficient for application of Article 352. To meet the State’s
point of view it was therefore decided that Article 352 might
be accepted with addition of the following words at the end of
the first paragraph:-

“But in regard to internal disturbance at the request or
with the concurrence of the Government of the State.”

It was also agreed that the whole matter of application
of Article 353, 354, 358 and 359 will be further examined.

Conduct of Elections to Houses of Parliament:

Article 324 of the Indian Constitution was already ap-
plicable so far as it relates to elections to Parliament and to
the offices of the President and the Vice-President of India.

This is how the leader of the Constituent Assembly,
Sheikh Mohammad Abdullah, introduced the Delhi Agree-
ment to the Assembly which was adopted unanimously on
19% August, 1952.

Consequent thereupon, the Drafting Committee of the
State Constituent Assembly formed to work out and prepare
proposals regarding termination of the hereditary rulership in
the State presented its report.

Resolution for adoption by the house was introduced
in the following words:-
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“Now, therefore , in pursuance of the resolution dated

the 12% June, 1952, and having considered the report of the
Drafting Committee, the Assembly resolves:

1. (D) that the Head of the State shall be the person recog-

nized by the President of the Union on the recommendations

of the Legislative Assembly of the State;.

(ii) he shall hold office during the pleasure of the President;

(iii) he may, by writing in his hand, addressed to the Presi-

dent, resign his office;

(iv) subject to the foregoing provisions, the Head of the

State shall hold office for a term of five years from the date

he enters upon his office;

Provided that he shall, notwithstanding the expiration

of his term, continue to hold the office until his successor
enters upon his office;

2. that the recommendation of Legislative Assem-
bly of the State in respect of the recognition of the Head of
the State specified in sub-para(I) of paragraph 1, shall be made
by election;

(3) that the method of election to, qualifications for
and all other matters pertaining to the office of the Head of
the State shall be prescribed 1n the constitution, and unti) these
are 50 prescribed, shall be as set out in he rules contained in
the schedule annexed to this resolution:

(4)  That the Head of the state shall be de31gnated as
Sader-1-Riyasat;
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(5) that the sadar-i-Riyast shall be entitled to such

emoluments, allowances and privileges as may be prescribed

in the constitution and pending the framing of the constitu-

tion. to such emoluments, allowances and privileges as may
be decided by this Assembly by separate resolution;

(6) That the Sadar-i-Riyasat shall exercise such
powers and perform such functions as may be prescribed in
the Constitution to be framed by this Constituent Assemibly,
and until such Constitution is framed, he shall exercise such
powers and perform such function as have hitherto been by
His Highness under the Jammu and Kashmir Constitution Act
1996 as amended by Act No X V11 of 2008;

(7)  That in the event of the occurrence of a casual
vacancy in the office of the Sadar-i-Riyasat by reason of his
- death, resignation or otherwise, the power and function exer-
cisable by the Sadar-i-Riyasat shall, until the assumption of
office by the newly elected Sadar-i-Riyast in accordance with
the procedure laid down in this resolution, be exercised and
performed by the person recommended by the State Govern-
ment for recognition as officiating Sadar-i-Riyasat to the Presi-
dent of India; and

(8) That this Assembly shall due incourse provide a suit-
able remedy in respect of violation of the constitution or gross
misconduct by the person for the time being holding the of-
fice of the Sadar-i-Riyasat. o
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The Assembly further resolves:-

That the Prime Minister of Jammu and Kashmir State
1s authorized to communicate a copy of this resolution to
“the Government of India for favour of appropriate action to
enable its being given effect to”

This resolution was unanimously adopted after a for-
mal amendment of changing the words, President of Union in
sub clause (1) of para | of the Resolution to President of In-
dia. Bill effecting the change based on this Resolution was
introduced and passed on 10"™ November 1952, This Act be-
came Jammu and Kashmir Constitution Amendment Act of
2009.

K K ok



Chapter VIII

Dismissal of Sheikh Mohammad Abdullah
and its Aftermath

Then Came the unfortunate and unconstitutional dis-
missal of Sheikh Mohammad Abdullah, then duly elected Prime
Minister of the State on August 8, 1953 and his imprisonment
simultaneously. This was without reference to the Legisla-
ture of the State that had exercised its right to elect its Sadar-
i-Riyasat only a short time ago in pursuance of agreed propo-
sition of Government of Jammu and Kashmir and Government
of India. It is again grievously tragic in that dismissal was not
only of the Prime Minister without reference to the Legisla-
ture but also of the leader of the constituent Assembly having
sovereign task of framing the Constitution of the State as also
of shaping the future relationship of Jammu and Kashmir State
with the Indian Union. This happened at the hands of those in
whom the people had reposed their trust and faith and while
the Constitution making process was still under way. This trau-
matic experience was the first major shock received by the
people of the state after the new relationship. 1t justified the
fears Sheikh Shaheb had entertained on October 17, 1949 when
an agreed draft was unilaterally altered by the leaders at the
Center . It also proved true, as later events showed, the warn-
ing he had delivered on August 11, 1952 against unilateral
changes to Article 370 Sheikh Mohaninad Abdullah was un-
constitutionally disimissed from office as Priine Minister of
the State of Jammu and Kashmir and putin prison along with
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his colleagues. A reign of terror was let lose. An era of cor-

ruption began. So did a phase of unconstitutionality.

The situation that followed this unfortunate event was
netther in the national interest nor that of the State. During
this period, besides what happened to the constitutional rela-
tionship between the Union and the State India faced 1965 war
followed by 1971 war and signed the Tashkent Agreement of
1966 and the Simla Agreement of 1972. Yet peace and devel-
opment eluded it.

Highly controversial elections to the State Legislative
Assembly were held. Each election deepened the distress
among the people and dislike for the managers of the elec-
tion. Elections of 1957, the first held after the unfortunate
incident of 1953, were internationally decried; 1962 election
were again on a similar pattern; rarely did these two so called
general election see anyone centesting or in any way being
allowed to rise fundamental questions of why and how of de-
velopments of 1953. Elections of 1967 saw an additional
change that had come about in Kasmir in that official National
Conference had for the first time become a branch of the In-
dian National Congress in the State. In these elections, the
people of the State tasted the first fruit and how bitter it was
of the Congress entering into State politics as a substitute for
the official National Conference. A dissident section of Na-
tional Conference had by 1966 refused to continue to be part
of the National Congress and constituted itself into Jammu
and Kashmir National Conference over again. It sought to chal-
lenge the Indian National Congress in the battle for electoral
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confidence and having realized that the situation might become
serious, a fraudulent drama of so-called scrutiny of papers was
ensured on the table of the Returning officer. Nomination pa-
pers of 22 contestants from as many Constituencies contest-
ing against Indian National Congress candidates were rejected
and Indian National Congress Candidates declared elected with-
out having to ask for vote from these Constituencies. Curi-
ously enough in Kashmir Valley in constituencies where con-
test was allowed, Congress cut a very sorry figure whether it
was in the parliamentary Constituency of Srinagar or Assem-
bly Constituencies of Safakadal, Zadibal, Budgam, Banihal,
Shopian ant Tral. Of all the fifteen seats in Anantnag district
only two seat were allowed to be contested not by National
Conference buttwo young independent political activists and
these were dismally lost by the Indian National Congress . This
arbitrary and undemocratic manner of conduct of elections
gravely shook the faith of the people.

The 1972 election after Pakistan’s debacle in
Bangladesh had started assuming great importance because of
widespread feeling that the erstwhile Jammu and Kasmir Na-
tional Conference under the leadership of Jenab Sheikh
Mohammad Abdullah was sertously considering that the pub-
lic loss of faith in democratic process needs to be checked.
But before. This self-examination of various political options
could be allowed to crystallize into a course of action dect-
sively in favour of the people for regeneration of their faith,
the Congress Government in the State inflicted a blow to this
process of reappraisal by thoughtlessly enacting a law which
banned participation in election by anyone who had at any time
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in the past been a number of a political party declared an un-
lawful association under the said law. In this way, they pre-
vented the mass of the people from entering into the electoral
Process.

1972 election was over but it set in a realization that
the situation in Kashmir will not improve on any front whatso-
ever Sheikh Saheb and all his loyal followers who spent most
of the period from 1953 to 1975 in prisons did not become
part of the national mainstream. Efforts to ensure this were
set in motion. Negotiations continued for long. During the ne-
gotiations an agonizing reappraisal of the sordid events of 1953
and onwards upto 1975- a long period of 22 years was under-
taken. There were people who said the clock cannot be turned
back but there were also people who advocated that not only
must the clock be turned back but it might be necessary to
replace it if the purpose was to stem the rot that had set in
after the arrest of Sheikh Saheb.

* ok 3k




Chapter IX
Constitution (Application to Jammu and
Kasmir) Order 1954
And .
Beginning Of Erosion of the State Autonomy

On February 11, 1954 Syed Mir Qasim presented to
the Constituent Assembly the report of the Drafting Commit-
tee. The annexure to the Report indicated “in detail prowvi-
sions of the Constitution of India which generally correspond
to Defance, Foreign Affairs and Communications and such
other matters as are considered essential concomitants of the
fact of accession .”

On February 15, 1954 the Constituent Assembly
adopted the following resolution unanimously: Resolved that
“(a) having adopted the report of the drafting committee this
day, the 15% February, 1954 and (b) having thus given its con-
currence to the application of the provisions for the Constitu-
tion of India in the manner indicated in the Annexure to the
aforesaid report this Assembly anthorize the Government of
the State to forward a copy of the said Annexure to the Gov-
ernment of India for appropriate action”.

This resolution was defective in form. It was not ad-
dressed to the President, as it should have been. But was a
substantial compliance with the requirement of a recommen-
dation to him under Article 370. On May 14, 1954 the Presi-
dent made thereunder C.O. 48 the constitution (Application
to Jammu and Kashmir) Order, 1954. 1ts preamble says that it
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was made “with the concurrence of the Government of the State
of Jammu and Kashmir”. Once the Constituent Assembly was
Convented, the State government tost the power to accord any
such concurrence. However, the order may be said to be valid in
so as it conforms to the Annexure to the report of the Constitu-
ent Assembly’s Drafting Committee only, and, no further. The
Order of 1954 does conform to the Annexure the Report. This
order superseded the Order of 1950 and has been treated a< the
parent order to which subsequently amendments were made by
Orders by the President under Article 370.

In view of its immportance, the Order of May 14, 1954
is reproduced in full as Appenix VII1.. The entries in the Union
List- 1 in the Seventli Schedule as applied to the State by this
Order did not, unfortunately, conform strictly to the Instru-
ment of Accession and the Delhi Agreement. However, the
State List as well as the Concurrent List were entirely excluded.
The State’s right to all residuary subjects other than the ones
in the Union List Which were conferred on the Union was
fully accepted. For the rest, certain provisions of the Consti-
tution of India were applied in full; some with modifications,
while the rest were omitted.

Before we proceed further and see how to evolve a
consensus for action consistent with eamest desire to win back
people solidly for participation in the national mainstream
politics, it will be necessary to see how things had been al-
lowed to go adnift after August 1953 till 1965 and after 1965
till 1975, 1t will be interesting to note that after inauguration
of the Indian National Congress in the State when it substi-
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tuted the National Conference and nade it a branch of the

National party with Sheikh Saheb and his Colleagues still in
Jail and later facing alleged cases of conspiracy and treason,
how maximum assault was launched upon Kashmir’s special
position, its autonomous character, its sovereign character and
all this only to realise in 1975 that things had gone out of gear
and people had lost whatever faith and confidence they had in
the democratic relationship. Issues defeired at the time of
Delhi Agreement could not be negotiated any further till the
Constituent Assembly itself was flawed by Putting the real
leadership of the people behind the bars arbitrarily and uncon-
stitutionally. Even casual examination of the first Constitu-
tion (Application to Jammu and Kashmir) Order, 1954 that
came into existence after these traumatic changes of 1953
will show that a path different from the one aspired to be cho-
sen by the people of Kasmir state under the leadership of
Sheikh Mohammad Abdullah was far different from the one
envisaged by the Instruinent of Accession and all that had gone
with it. Jurisdiction of Union Parliament was extended from
three subjects Defence. External Affairs and Communications,
to almost all the subjects in the Union List. This Constitued a
first encroachinent on the powers of the legislation of the State
by widening of those of the Union. We have seen the entries
of the list | of seventh Schedule which were made applicable
by the Constitution Application Order of 1950 and also the
entries which were not applicable to the State of Jammu and
Kashmir. The Constitution Application Order of 1954 reversed
the order and made Union Parliament capable of legislating in
respect of almost all the entries in the List. Of course, with
some exceplions and modifications. While the 1950 Order
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made some parts besides Articles | and 370 applicable mak-
ing exceptions and modifications also, 1954 Order made many
more parts applicable with or without modifications. The im-
portant Article made thus applicable was Article 3 in which a
proviso has been added for its modified application. The pro-
viso required that “no bill for increasing or diminishing the
area of Jammu and Kasmir of or altering tlie name of bound-
aries of the State shall be introduced in parliament without
the consent of the legislature of the State.” Part 11 of the con-
stitution of India now became applicable as a result of 1954
Order, with some modifications based upon letter and spirit
of Delhi Agreement. Part 111 of the Constitution relating to
fundamental Rights was made applicable by 1954 Order. The
question that rematined to be determined was whetlier the chap-
ter on the fundainental Right of the lndian Constitution Should
form a part of the State Constitution or of the Constitution of
India as applicable to the State. As it happened, a new Com-
mittees on fundamental Rights was constituted after 9% Au-
gust, 1953. The reconstituted committe both on basic prin-
ciple as also on Citizenship and fundamental Rights submitted
-their report to the constituent Asseinbly on 3 February, 1954.
The report of the Drafting Cominittee appointed by the Con-
stituent Assembly in coformity with the recommendations of
the two aforesaid committees was presented to the Assembly
on 11" February, 1954. The annexure to that report indicated
details of the provisions in the Constitution of India to be made
applicable to the State. In accordance with the directions con-
tained in the two reports, the sphere of Union jurisdiction was
determined / refixed keeping intact all along the residuary
powers of the State. It is this annexure to the report, which
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ultimately formed the Constitution (Application to J&K) Or-
der or 1954 and made applicable parts of the Constitution of
India to our State.

Part V dealing with Union had already been made ap-
plicable with some exceptions and modifications and addition-
ally, Articles 54, 55, 73, 134, 139, and 150 were applied with
modifications. Thereafter, from part X1 Article 246, 250, 251,
253, 254, 256, 261, were made applicable with modifications.
Since this chapter deals with legisiative powers of Parliament
and residuary powers of legislation it may be worthwhile to
notice changes brought about in the chapter in its application
to the State of Jammu and Kashmir by 1954 Order.

Whereas under the 1950 Order, Parliament could make
laws for the state in respect of only such matters in the Union
list which correspond to the matters specified in the Instru-
ment of Accession, by the 1954 Order, as a consequence of
omission of the words “Subject to the provisions of paragraph
27, occurring in the 1950 Order, the Parliament could there-
after make laws in respect of all matters specified in the Union
list. As if that was not enough, the Article was further modi-
fied in its application to the State vide C.O. No. 66 dated 28th
September, 1963, enabling Parlhament to make laws for the
State in respect of matters in the Concurrent List also. Most
important thing in the Seventh Schedule according to the or-
der of 1954 was continuance of what had been the feature of
the earlier Order of 1950 that the State List and the concur-
rent List in their application to the State of Jammu and Kash-
mir were excluded. Regarding 1¢st of the Articles from the
important chapter dealing with legislative relations of the
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Union and the State it has been noted that Articles 248 and
249 dealing with the residuary powers of the legislation and
also power of parliament to legislate in respect of matters in
the State List the National interest were not applicable to the
State. Article 250 was also not apphicable to the State under
1950 Order bur was applied in a modified form by 1954 Or-
der vesting the Parliament with the power the make laws for
the State in respect of matters not enumerated in the Union
List.

Itmay thus cover areas which are part ot residuary power
of legislation or strictly powers of Legislature of the State.
Article 251 in its application to Jammu and Kashmir State in
view of non application of Article 249 in the Order of 1954
had to remain confined to Article 250 alone in its application
to the State. Vide Article 253 in its modified form it was made
obligatory that after commencement of the coustitution { Ap-
plication to J&K) Order of 1954 no decision affecting the
disposition of the State of Jammu and Kashinir could be mad
by the Government of India without the consent of the Gov-

-ernment of the State. Article 255 Was omitted from applica-
tion to Jammu and Kashmir State and Article 254 applied with
modifications. The article as applicable to Jaminu and Kash-
mir State at that time read as follows:

“If any provision of law made by the Legislature of State
is repugnant to any provisions of laws by Parliament which
Parliament is competent to enact, law made by Parliament
whether passed before or afier the law made by the Legisla-
ture of the State Shall prevail and law made by the Legislature
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of the State shall to the extent of repugnancy be void”.

Clause (2) of the Article as in the Union Constitution
was omitted in relation to the J&K State.

From Chapter II of this Part dealing with Administra-
tive Relations, While 1950 Order made Article 256 applicable
to the State without any mdodifications or exceptions and ap-
plied Article 257 with the exceptions of clause (3) and (4)
thereof, Article 260, 262 and 263 were excepted under the
1954 order. Article 256 was renumbered as ciause (1)of that
Article and the following new clause (2) was added thereto,
namely:-

“The State of Jammu and Kashmir shall so exercise its
executive power as to facilitate the discharge by the Union of
its duties and responsibilities under the Constitution in rela-
tion to that State; and in particular, the said State shall, if so
required by the Union, acquire or requisition property on be-
half of and at the expense of the Union on such terms as may
be agreed, or in default of agreement. as may be determined
by an arbitrator appointed by the Chief Justice of India.”

Article 259 in its application was omitted and Article
261 applied with minor modifications. In clause (2) thereof
the words ‘made by Parliament’ were ordered to be omitted.
After this change, Clause (2) of Article 261 1n its application
to J&K reads as under:

“The manner in which and the conditions under which
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the acts, records and proceedings referred to in clause (1) shall
be proved and the effect thereof detcrmined shall be as pro-
vided by law.”

The next chapter, namely chapter XIl deals with finance,
property, Contracts and suits. We have seen how constitution
Application Order of 1950 had d~alt with this Chapter in its
application to the State of Jammu and Kasmir. Exception was
made in respect of Articles 264, 265, clause (2) of Article
267, 268 and 281, clause (2) of Article 283, Articles 286 to
291,293 295, 296, and 297. Articles 266, 282, 284, 298, 299,
and 300 were applied in modified form., 1954 Order did radi-
cally change the situation in so far as application of this chap-
ter was concerned. This despite the fact that Delhi Agreement
had not recorded any conclusions regarding financial relation-
ship between the State and the Union and the matter had been
deferred for final solution. The negotiations did not conclude
at all between the real representati s of the state and the Gov-
ernment of India till introduction of the report of the Basic
Principles Committee and Advisory Committee on Fundamen-
tal Rights in the Assembly in the manner described above. 1954
Order however, affirtned omission of clause (2) of Article 267,
(2) of Article 283 as in the 1950 order and agam repeated that
Article 266, 282, 284, 298, 299, and 300 would apply in iden-
tical terms as in 1950 Order. This would mean that reference
in these Articles to State or States shall be construed as not
including reference to the State of Jammu and Kashmir. In Ar-
ticle 277 and 295 commencement of Constitution was to be
Constsued as Commencetnent of Constitution (Application to
J&K ) Order of 1954,
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The changes in Article 305, Part X111 deleted reference

to any entry relating to trade and commerce in any list in Sev-

erith Schedule as Providing authority of restriction on legisla-

tive power of Union and of States 1 regard to trade and com-

merce and reference to Article 306 1s not necessary since by
now this provision stands deleted.

In Part X1V, provisions regarding All India Services (Art.
312) were not applicable to the State even under 1954 Order
dated '** may, 1954.

The Next Part XV dealing with elections and Article
324 thereof was made applicable only in relation to elections
to Parliament and to offices of President and Vice-President.
"Rest of the Articles 325, 326, 327. 32‘8, and 329 were omuit-
ted from application to this State.
-
In Part XVl reference to Scheduled Tribes was omitted
in relation to J& K. Article 331, 332, 333, 336, 337, 339,
342, stood omitted and reference to the State or States in Ar-
ticle 334 and 335 were to be construcd as not including refer-
ences to the State of Jammu and Kashmir,

Part dealing with official languages i.e. Part XVilin
its application to State of Jammu and Kashmir had to remain
related to:

(a)  The official language of the Union:
(b)  The official language for communication
between one state and another, or between a state
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and the union and

{c) the language of the proccedings of the Supreme
Court.

that takes us to another important part namely Part X V11
relating to EMERGENCY PROVISIONS. Articles 352 to 360
are included in this Part.

This chapter was not mentioned in the constitution (Ap-
plication to J&K) order of 1950. A new clause was added which
became sub-clause (4) of Article 352 in the year 1954 as it
then was. The sub-clause read as undcr:

“No Proclamation of emergency made on grounds only
of internal disturbance or imminent danger thereof shall have
effect in relation to the State of Jammu and Kashmir (except
as respects Article 354} unless it 15 made at the request or
with the concurrence of Government or that State”.

Article 356, 357 and 360 were omitted in thetr appli-
cation to Jammu and Kashmir as per 1954 Order.

. Thereafter comes Part X1X NMISCELLANEOUS (Ar-
ticle 361, 367). Exception was made i respect of articles 362,
363 and 365 in the 1950 Order. Articie 361 was applied with
modification in that it would apply so far as it related to Presi-
dent and that article 364 would applyin so far as it related to
the laws made by the Parliament about major ports and aero-
dromes. Vide 1954 Ovder, however. situation had already been
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altered and after clause (4) Of Article 361 clause (5) was added

which read as under:-

“The provisions of this article shall apply in relation to
the Sadar-i-Riyasat of Jammu and kashmir as they apply in
refation to a Rajpramukh, but without prejudice to the provi-
sions of the Coustitution of the State™.

Article 362 and 365 were omitted . In Article 366 clause
(21) was omitted. This clause as it stood in the Indian Consti-
tution in the year 1954 was finally dclated from the Constitu-
tion itself later in 1956.

A new clause was added to Article 367 i.e. clause (4)
- which read as under:-

“(4) For the purpose of this Constitution as it ap-
plies in relation to the State of Jammu and Kasmir:

(a) Reference to this Constitution or to the provi-
sions thereof shall be construed as references to the Consti-
tution or the provisions thereof as applied in relation to the
said State;

(b)  references to the Government of the said State
shall be construed as including relcrences to the Sadar-i-
Rayasat acting on the advice of his Council of Ministers;

(¢)  references to a High C vurt shall include refer-
ences to a High Court of Jammu and Kashmir.
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(d) reference the Legislature or the Legislative

Assembly of the said State shall be construed as including ref-
erences to the Constituent Assembly of the said State;

(e) references to the permanent residents of the
said State shall be construed as meaning persons who, before
the commencement of the Constitution (Application to Jammu
and Kashmir) Order, 1954, were recognised as State subjects
under the law in force in the State or who are recognised by
any law made by the Legislature of the State as permanent resi-
dents of the State; and

(f)  references to the Rajpramukh shall be construed
as references to the persons for the time being recognised by
the President as the Sadar-i-Riyasat of Jammu and Kashmir
and as including references to any person for the time being
recognised by the President as being competent to exercise
_ the powers of the Sadar-i-Riyasat.”

The provisions of Article 368 which is a sole Article
- of Part XX relate to power of Parliament to amend the Con-
stitution and procedure therefore. In its application to the State
of Jammu and Kashmir the following proviso was added:-

“Provided further that no such amendment shall have
effect in relation to the State of Jammu and Kashmir unless
applied by order of the President under clause (1) of Article
370"

From Part XX1 Article 369, 371, 373, clause 1, 2, 3
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and 5 of Article 374, Article 376 and Article 392 were or-
dered to be omitted. This Part as earlier noted dealt with “Tem-
porary, Transitional and Special Provisions” and this is this
the Part, which like other so-called transitory provisions, con-
tains Article 370.

Article 370, part Article 372 and part Article 374 alone
were applicable in the prescribed form to the State of Jammu
and Kashmir. In Article 372 clauses (2) and (3) were to be
deleted and references to laws in force in the territory of In-
. diawould also include references to Hidayats, Ailans, Ishtihars,
Circulars, Robkars, Irshad, Yadhasht, State Council Resolu-
tions, Resolutions of the Constituent Assembly and other in-
struments having the force of law in the territory of the State
of Jammu and Kashmir and reference to the commencement
of the Constitution was construed to be reference to the com-
mencement of the Application Order of 1954. In identical
terms in Clause (4) of Article 374 the reference to the au-
thority functioning as the Privy Council of a State was to be
constructed as a reference to the Advisory Board constituted
under J&K Constitution Act Svt. 1996 and reference to the
commencement of the Constitution here also was to be con-
strued as reference to the commencement of the 1954 Order.
" From Part XX1I Articles 394 and 395 were omitted. The posi-
tion regarding the application of Schedules appended to the
Constitution that emerged as a result of the 1954 Order was
as under:-

(i)  First Schedule Applred
(ii)  Second Schedule . Applied except paragraph 6




(iii) Third Schedule

(iv)  Fourth Schedule
(v)&(vi) Fifth & Sixth Schedule
(vit)  Seventh Schedule

(vmi) Eighth Schedule
(ix) Ninth Schedule
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Applied except Forms V,
V1, Vlland VIII
Applied
Not applied
(a) Entries in the Union
List as already noted
above applied.

‘(b) State list and the con

current list stood omitted.
Applied
Applied

* 3k %



Chapter X
Erosion continued Apace

The constitutional relationship between the State and
the Union as it existed when the Constitution Application Or-
der of 1950 was repealed and substituted by Constitution Ap-
plication order of 1954 has been detailed in the preceding chap-
ter. There is no doubt that serious deviations were made and
the position altered in some vital matters but for the time be-
ing we will only indicate what 1t is that had not been changed.
In the legislative sphere of State-Union relationship, 1954
Order did not alter the position in so far as non applicable to
the State of the Concussent List and the State List of the Sev-
enth Schedule was concerned. These two lists were completely
excluded in their application in relation to the State of Jammu
and Kashmir. This left Residuary Powers of legislation com-
pletely with the State Legislature and legislative power of the
State was so extensive as to be capable of being available for
all things not included in the Union List as applicable to the
State of Jammu and Kashmir. Although the 1954 Order had
increased the number of items to which the power of Parlia-
ment to legislate in respect of Jammu and Kashmir was ex-
tended but even so they were not as many as were subsequently
added to it for effecting further erosion of autonomy by mis-
use of Article 370. The cumulative reading indicates that State’s
power to legislate on matters other than those ceded to the
Union Patliament were quite wide and still left a great degree
of autonomy with the State.
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In Chapter 11 of Part XI dealing with administrative re-
lations between the Union and the State, Article 256 was ap-
plied to the State in a modified form. This modification can be
regarded as a normal and natural corollary of the State being a
unit of the federation. This incidentally appears to be the spirit
of clause 6 of the Instrument of Accession also.

Part V1 did not apply with the result that State of Jammu
and Kashmir was left free to frame its own Constitution for
internal governance. This part also contained Chapter (V) which
dealt with High Court in the State. The position in respect of
the High Court in the States also continued to be the same as it
was at the time of passing of the 1950 Order. The continued
- non-application of this part of the Indian Constitution both in
1950 and 1954 Orders allowed the existing Constitution of
Jammu and Kashmir State as amended upto 1950 to continue
to remain a live document and also kept the prospect of State
Constituent Assembly framing the Constitution of the State
of Jammu and Kashmir alive and left the Constitution of the
State as it was on 14" of May, 1954 undisturbed. It meant that
the Head of the State and the Chief Executive continued to be
Sadar-i-Riyasat and the Prime Minister respectively.

Provisions under Part XIV relating to services under
the Union and the State were not applied to the State of Jammu
and Kashmir either under 1950 or 1954 Order.

~ Likewise, provisions under Part XV regarding elections
were restricted in their application to Jammu and Kashmir to
the elections to parliament & office of the President and Vice

1
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President only. Also, provisions under Part XV1 were restricted

in their application to the J&K State to the Scheduled Castes
only.

The next important Part that requires mention is Part
XVIIL In this Part what was common between 1950 and 1954
Orders was non-application of Article 356, 357 and 360. It,
however, needs to be noted that the Order of 1954 did make
Article 352 applicable in a modified form by addition of sub-
clause (4) to Article 352 as mentioned earlier.

In the matter of financial relations many radical changes
were made by the Constitution (Application to Jammu and
Kashmir) Order 1954. This inspite of the fact that no agree-
ment could be reached in regard to the future financial rela-
tionship between the State and the Union under the Delhi
Agreement of 1952, a

Part X1I (Articles 264-300) of the Indian Constitution
was made applicable in essence as elaborated in the fore go-
- ing chapter.

The immenseness and the pace of erosion of State au-
‘tonomy from 1953 onwards can be gauged from a perusal of
the long list of Constitution Orders applying various provi-
sions of the Indian Constitution to the State given below:-

1. The Constitution (Application to J&K order, 1954 C.O.
48 Dated 14.5.1954. '
2.~ The Constitution (Application to J&K Amendment




10.
11.
12
13.
14.
15.
16.

17.
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Order, 1956 C.O. 51 dated 11.2.1956.
The constitution (Application to J&K) Amendment
Order, 1958 C.O. 55 Dated 16.1.1958.
The Constitution (Application to J&K) Second Amend
ment Order, 1958 C.O. 56 dated 26.2.1958.
The Constitution (Application to J&K) Amendment
Order 1959 C.0. 57 dated 9.2.1959. '
The Constitution (Application to J&K) Second Amendment
Order 1959, C.0. 59 dated 23.4.1959.
The Constitution (Application to J&K) Amendment
Order 1960, C.0. 60 dated 20.01.1960.
The Constitution (Application to J&K) Second Amend
ment Order 1960, C.0. 61 dated 22.6.1960
The Constitution (Application to J&K) Amendment
Order 1961, C.O. 62 dated 2.5.1961.
The Constitution (Application to J&K) Amendment
Order 1963, C.0O. 66 dated 28.9.1963.
The Constitution (Application to J&K) Amendment
Order 1964, C.0O. 69 dated 6.3.1964
The Constitution (Application to J&K) Second Amend
ment Order 1964, C.O. 70 dated 2.10.1964.
The Constitution (Application to J&K) Third Amend
ment Order 1964, C.O. 71 dated 21.11.1964.
The Constitution (Application to J&K) Amendment
Order 1965, C.O. 72 dated 17.5.1965.
The Constitution (Application to J&K) Second Amend
ment Order 1965, C.O. 74 dated 24.11.1965.
The Constitution (Application to J&K) Amendment
Order 1966, C.O. 75 dated 29.6.1966.
The Constitution (Application to J&K) Amendment




18.
9.
20.
21.
22.
23
24.
25.
26.
27.
- 28
2.
30.
31.

32.
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Order 1967, C.O. 76 dated 13.2.1967.

The Constitution (Application to J&K) Amendment
Order 1967, C.O. 77 dated 5.5.1967.

The Constitution (Application to J&K) Third Amend
ment Order 1967, C.0.79 dated 11.8.1967.

The Constitution (Application to J&K) Fourth Amend
ment Order 1967, C.O. 80 dated 26.12.1967.

The Constitution (Application to J&K) Amendment
Order 1968, C.O. 83 dated 9.2.1968.

The Constitution (Application to J&K) Amendment
Order 1969, C.O. 85 dated 17.2.1969.

The Constitution (Application to J&K) Second Amend
ment Order 1969, C.O. 86 dated 31.3.1969.

The Constitution (Application to J&K) Amendment
Order 1971, C.O. 89 dated 24.8.1971.

The Constitution (Application to J&K) Second Amend
ment Order 1971, C.O. 90 dated 8.11.1971.

The Constitution (Application to J&K) Third Amend
ment Order 1971, C.0. 91 dated 29.11.1971.

The Constitution (Application to J&K) Amendment
Order- 1972, C.O. 92 dated 24.2.1972.

The Constitution { Application to J&K) Second Amend
ment Order 1972, C.0O. 93 dated 6.5.1972.

The Constitution (Application to J&K) Third Amend
ment Order 1972, C.0. 94 dated 2.8.1972.

The Constitution (Application to J&K) Fourth Amend
ment Order 1972, C.O. 95 dated 10.8.1972.

The Constitution (Application to J&K) Amendment
Order 1974, C.O. 97 dated 1.5.1974.

The Constitution (Application to J&K) Second Amend



33,
34,
35.
36
37.
38.
39.
40.
41,

42.
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ment Order 1974, C.O. 98 dated 26.6.1974,

The Constitution (Application to J&K) Amendment
Order 1975, C.O. 100 dated 29.6.1975.
The Constitution (Application to J&K) Second Amend

~ ment Order 1975, C.0. 101 dated 23.7.1975,

The Constitution (Application to J&K) Amendment
Order 1976, C.0O. 103 dated 2.3.1976.

The Constitution (Application to J&K) Second Amend
ment Order 1976, C.0O. 104 dated 25.5.1976.

The Constitution (Application to J&K) Third Amend
ment Order 1976, C.O. 105 dated 12.9.1976.

The Constitution (Application to J&K) Fourth Amend
ment Order 1976, C.O. 106 dated 31.12.1976.

- The Constitution (Application to J&K) Amendment

Order 1977, C.O. 108 dated 31.12.1977. _

The Constitution (Application to J&K) Amendment
Order 1985, C.O. 122 dated 4.6.1985.

The Constitution (Application to J&K) Second Amend
ment Order 1985, C.O. 124 dated 4.12.1985.

The Constitution (Application to J&K) Amendment
Order 1986, C.O. 129 dated 30.7.1986.

Not all these Orders can be objected to. For instance

none can object to provision for direct elections to Parlia-
ment in 1996, delimitation of Parliamentary constituencies,
etc. It is the principle that matters. Constitution limits are there
to be respected, not violated. Amendments to the Constitu-
tion of India were extended as a matter of course to the State.

We have noticed above that in the eagemess to create



84
an image of cementing closer relations, what followed 1954
is a series of Constitution {Application to J&K) Orders num-
bering 42 till now which were not conceived at any point of
time -either in 1950 or in 1952 or even later in May. 1954,
Among the changes brought about the most important were in
restricting the powers of legislature of the State, extension of
- powers of the Union Parliament, application to the State of
financial provisions of the Constrtution of India, provisions
relating to emergency. All India Services, superintendence,
ditection and control of elections of the state legislature and
several other matters. ' "

The position having been so radically altered can be
put in the following manner so as to indicate actual State-Union
relationship which had emerged as a result of changes brought
about.

(a)  Almost all entries in the Union List are appli-
cable to the State of Jammu and Kashmir with the result that
- union Parliament’s power to legislate extends to matters even
beyond the three subjects on which the accession had origi-
nally been agreed upon. The list has gone far beyond 20 jtems
of the list attached to the Instrument of Accession ot even the
Schedules to 1950 Order.

(b)  Concurrent List of legislation in essence is ap-
plicable even in regard to welfare legislation and essentially

local matters.

(c)  Most of the provisions about one of the wings
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of the State namely the Judiciary are now derivable or defin-
able from the Country’s Constitution rather than the Constitu-
tion of the State.

(d)  Provision relating to All India Services is now
applicable to the State.

(e)  All the matters under Finance, Trade and Com-
merce are now applicable. Even the rudiments of financial au-
tonomy have completely been swept away.

(£ Even the field of residuary legislation in the
matter of law and order has been curtailed so far as the State is
concerned and Entry 97 of the Union list too has been made
applicable in curiously modified form to the detriment of the
principle of political autonomy.

(g)  All emergency powers including those in Ar-
ticle 365 and that too in their un-amended form and retro-
grade shape are applicable to the State and their misuse durmg
the last eight to nine years has proved beyond doubt that ap-
prehiensions entertainied in 1950’s have come out to be true.

(h)  Special provisions of Article 249 dealing with
the Parliament’s- power of legisiation in the State List have
been extended to the State of Jammu and Kashmir quite sur-
rcptmously in a brazen and clandestine manner by mlslnter-
preting and misusing Article 370.

(1)  Superintendence, direction and control of local
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elections now vests with the Central Election Commission.
Besides, some changes of far-reaching consequences
including that of altering the mode of appointment of the Head
of the State were effected in the Constitution of the State. The
extent and the nature of autonomy which has been left with the
State as of now can be seen from the following table :-

I _ “Total No. of Articles : ‘ 395
No. of Articles applied 260
Balance 135*

*These relate to matters under part V1 of the Constitu-
tion of India which pertains to matters concerning the Execu-
tive, Legislature and High Courts of States of the I_Jnion and

- provisions whereof are identical to the provisions of the con-
stitution of Jammu and Kashmir. '

1l Total No. of entries in the ﬁnion List 97
~ Entries applied . .94
Balance : B 3%

*Entries 8, 9 and 34 relating to CBI jhrisdicﬁon, pre-
ventive detention connected with Defence matters, and Courts
of wards for the estates of Rulers of Indian States respectively.

I ° Total No. of entries in the concurrent list 47
Entries applied 26
Balance - 7 21*

*Entries 3, 5, 6, 7, 8, 9, 10, 14, 15, 17, 20, 21, 27, 28,
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29, 31, 32, 37, 38, 41 and 44.
These entries relate mostly to matters of social legis-
lation, charitable ixisp'tutions, relief and rehabilitation of dis-
placed persons, transfer of property etc. etc.

IV Total No. of Schedules - C12

" No. of Schedules applied | 7

Balance ' hid

*Schedule 5- Control of the Scheduled Areas and S.T.
Schedule 6- Administration of Tribal Areas.
Schedule 10- Disqualification on grounds of defection
except in so far it relates to members of Parliament.
Schedule 11- Powers of Panchayats (new provision of
the Indian Constitution vide Seventy-third Amendment
Act, 1992)

Schedule 12- Power and responsibilities of Munici-
palities (new provision of the Indian Constitution vide
Seventy fourth Amendment Act, 1992) -

1t 1s aboudantly clear, therefore, that from 1953 on-
wards, especially in sixties, the process of erosion of the state
autonomy was so rapid and on such a inassive scale that entire
Article 370 of the Constitution of India which was supposed
~ to guarantee and preserve the special status of the State in the
Indian Union was emptied of its substantive content with the
result that State’s jurisdiction over the matters as envisaged
by the Instrument of Accession of Oct. 1947 and the Delhi

* Indicates provisions hithereto not applied to the State
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A arnsenant Af 1087 wac oradnallv diminished and svstemati-
ment had to amend the Constitution four times, by the 59%,

64" 67" 68" Constitution Amendments to extend President’s
rule imposed in Punjab on May 11, 1987. For the State of
Jammu and Kashmir, the same result was accomplished by
executive orders under Article 370.

The Union Home Minister, Mr.. Gulzan Lal Nanda said
on December 4, 1964 that Article 370 could well be used to
serve as a “tunnel in the wall” 1in order to increase the Centre’s -
powers. This was diametrically contrary to the clear intent
underlying, and the objective of, Article 370.

Another gross case illustrates the extent of misuse of
Article 370. On July 30, 1986 the President made an Order
under Article 370 extending to the State Article 249 of the
Constitution in order to empower Parliament to legislate even
on a matter in the State List on the strength of a Rajya Sabha
resolution “Concurrence” to this was given by the Centre’s
own appointee, Govemnor Jagmohan. (Indian Express, August
17, 1986).

This 15 how C.O. 129 was made on July 30, 1986. It
said that in Article 249, in clause (1) for the words “any mat-
ter enumerated in the State list specified in the resolution,”
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the words “any matter specified in the resolution being a mat-
ter which is not enumerated 1n the Union List or in the con-
current list” shall be substituted. This was made “with the con-
currence of the Government of the State of Jammu and Kash-
mir’ when the State was under Governor’s rule and no popular
Government existed. This is a clear nullity.

Successive State governments had in the past accorded
their “concurrence” for various reasons and under various po-
litical compulsions. No State would otherwise willingly ac-
cept curbs on its autonomy.

*k ok ok



, Chapter X1
Changes effected in the Basic Structure of
the State Constitution |

This brings us to the perception which inspired both
the State and the Union leadership in early fifties to-envisage
that the State of Jammu and Kashmir shall frame the Constitu-
tion of the State through a constituent Assembly envisaged -
for it during the days of freedom struggle itself and recognised
thereafter by a provision in the Constitution of India. This
Constituent Assembly adopted a method of appointment of
the Head of the State different from the one adopted by the
Constituent Assembly of India in respect of the other States
of the Union in as much as it provided for an elected Head
" (Sadar-i-Rayast). Thus it brought to an end the era of heredi-
tary rulership for all times to come and held out a promise for
the future of a fully democratic Constitution for the State.

The Constitution finally adopted had the following fea-
tures:-
(2)  Anelected Head of the State.

(b) . A chapter on Directive Principles ensuring
equality, fraternity and social justice for all.

| (A)  Anindependent Judiciary.

(¢} A Council of Ministers with a Prime Minister
of the State at the Head. ”

 (d)  ALegislature consisting of two houses with the




(a)
®)

(©)

- AN
Upper House based on absolute parity between
the two regions of the State with very wide and
effective powers.

Another important feature of the Constitution
adopted and enforced was and continues to be
provided by Section 147. This section deals with
powers and procedures of amendment of the
Constitution. This Section made some provi-
sions of the Constitution of Jammu and Kash-
mir unalterable and among the unalterable pro-
visions are the following :-

Section 147 itself.

Section 3 defining the relationship of the State
with the Union of India.

Section 5 dealing with the extent of executive .
and legislative power of the State.

The State Constitution can be regarded as very rigid in
this respect. This feature that it has provisions which are quite
rigid and provisions which are flexible is not unique in the
Constitution of the State alone. This is true of many Constitu-
tions. Justice Anand has to say, in this regard, as follows:-

“The French Constitution declares that the Republican
character of the Government cannot be changed and in the
United States of America no federating State can secede and
become independent”.

In more than one ways, Section 3, 4 and 5 in the Con-
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stitution of Jammu and Kashmir State can be regarded as the
fundamental law on which, in the words of His Lordship, Mr.
Justice Sen Anand, “the very structure of the Constitution has
been erected”,

Our purpose of making reference to these provisions
of the Constitution of State of Jammu and Kashmir is to place
on record how this fundamental law or the basic structure on
which the Constitution is based has been subjected to changes.
Even a casual study can indicate that despite the rigidity the
requirement of the mandate of un-alterable character of the
provisions, politics has swayed someone to adopt measures
which should not have been adopted at all.

 The Amendment Acts of 1959 and 1965 were intro-
duced respectively before and after the National Conference
Party converted itself into a Pradesh Congress Committee, a
branch {p)the “State of Indian National Congress.” The Consti-
tution of Jammu and Kashmir (Sixth Amendment) Act 1960
introduced changes in Sections 2, 27, 29, 30, 31, 32 33, 51,
95, 100- A 100-B and 126.
As a result of the changes effected by this Amendment Act
among various other provision that suffered changes, was Sec-
tion 147 also though declared by the Section itself as unalter-
able. Section 147 as it stood before the amendment was as
follows -

" “An amendment of the Constitution may be initiated
only by the introduction of a Bill for the purpose in the Legis-
lative Assembly, and when the Bill is passed in the House by a
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majority of not less than two-thirds of the total membership
of the House, it shall be presented to the Sadar-i-Rayasat for
his assent and upon such assent being given to the Bill, the
Constitution shall stand amended in accordance with the terms
of the Bill:

Provided that a Bill providing for the abolition of the
Legislative Council may be introduced in the Legislative As-
sembly and passed by it by a majonty of the total membership
of the Assembly and by a majority of not less than two-third
of the members of the Assembly present and voting.

. Provided further that no Bill or Amendment seeking to
make any changes mn-

(a) - this section

(b)  the provision of Section 3 & 5; or
the provisions of the Constitution of India as
application in relation to the State shall be in-
troduced or moved in either House ofi the State
Legislature.”

Besides, an omnibus amendment in Section(2) by in-
troduction of a sub-section (3) affected many other provisions.
Sub-section (3) reads as under:-

“Any reference in this Constitution to Sadar-i-Riyasat
shall, unless the context otherwise requires, be construed as a
reference to:the Governor.” '
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Section 147 vide Section (2) of the Sixth Amendment
Act of the Constitution of Jammu and Kashmir State suffered
change in that the word, ‘Governor’ was substituted for the
word, ‘Sadar-i-Riyasat’ which could not have been made in view
“of the provision of the section. This amendment brings about
fundamental changes in the core foundation of the Constitu-
tion of the State. This was done without considering the impli-
cation and so radically that the basic character of the Consti-
tution was infringed upon just within eight years of its adop-
tion and enforcement.

Incidentally, we may digress for a moment here and go
to explanation part given at the end of sub-clause (b) of clause
(1) of Article 370. This explanation originally was as under:-

“For the purpose of this Article the Government of the
State means the person for the time being recognised as Ma-
haraja of Jammu and Kashmir acting on the advice of the Coun-
cil of Ministers for the time being in office under Maharaja’s
proclamation dated 5* day of March, 1948,

The said explanation on the recommendation of tt.: Con-~
stituent Assembly of the state of Jammu and Kashmir was
. changed by a Presidential Order vide C.0.44 dated 17.11.1952
making Article 370 operative with a changed explanation with
effect from 7" November, 1952. The substituted explanation
reads as under:-

“For the purpose of this Order, the Government of the
State means the person for the time being recognised by the
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President on the recommendation of the Legislative Assem-
bly of the State as Sadar-i-Riyasat of Jammu and Kashmir act-
ing on the advice of the Council of Ministers of the State for
the time being in office”.

So, the part dealing with Maharaja’s proclamation of
5% March, 1948 become Sadar-i-Riyasat recognised as such
by President of India and acting on the advice of the Council
of Ministers of the State for the time being in office with ef-
fect from 17" November, 1952. What then is Article 370 af-
ter the word ‘Sadar-i-Riyasat’ is substituted by the word Gov-
ernor after the Sixth Amendment Act of the Constitution of
the State of Jammu and Kashmir if the substitution is not part
of the Indian Constitution? The word Sadar-i-Riyasat contin-
ues to exist in Article 370 for any kind of changes in Article
370 cannot be brought about by making change in Jammu and
Kashmir State Constitution and in the way it was brought about.

The power of the State Legislature can next be found
to have been impinged upon insofar as its legal right to elect
the Head of State subject to the recognition by the President
of India got obliterated. This deprivation cannot but be recorded
as a serious assault on the autonomous character of this unit
of the federation. The recommendation to have an elected Head
as the substitute for the hereditary ruler had been made by the
Basic Principles Committee for the Constituent Assembly as
early as 1952. This was mutually agreed upon by the State and
the Union leaders. Consequently, the Sadar-i-Riyasat was duly
elected in 1952 and thereafter after every five years till the
Constitution of State was amended in 1965. Why it was nec-
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essary in 1965 to deprive the State of electing its Sadar-i-
Riyasat and provide for a nominee of the Central Government
as Governor need not be dwelt upon at length but, however,
reference to 1984, 1986 and 1990 interludes must indicate
that but for events happening at the behest of nominated Gov-
ernors, ground situation in the State of Jammu and Kashmir
would in all probability have been different. Why and to sat-
isfy whom did the State leadership after in-coming of Con-
_ gress into the State embark upon this mis-adventure shall al-
ways be regretted.

During 1948-1965 the word Prime Minister of Jammu
and Kashmir did not raise any storm in any cup of tea nor did it
even remotely lead to any confusion with that of the Prime
Minister of the Union. It was there in the State prior to 1947,
had continued to be there after Maharaja’s declaration of March
5™ 1948 and again after the adoption of interim Constitution
in 1952, t1ll the dismissal of the first elected Prime Minister
in 1953 and again till March 1965. What has been achieved
after writing it off alongwith the principle of election of the
Head of the State as also the nomenclature of Sadar-i-Riyasat
can now be seen from what has happened in very recent his-
tory of the State particularly to State’s relationship with the
Union.

This assault on State Autonomy must be and has to be
un-done. For this purpose appropriate amendments shall have
to be made in the Constitution of Jammu and Kashmir and also
consequential changes in the provisions of the Constitution
of India as applicable to the State.
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This requires to be done speedily to restore the faith
of the people in the path chosen by them through their repre-
sentatives in the course of deliberations-in the Constituent
Assembly of the State way back in 1951-53.

* %k ok



Chapter X1I

Return of Sheikh Mohammad Abdullah to
power in 1975 and After

After the dismissal of Jenab Sheikh Mohammad
Abdullah from the office of the Prime Minister of Jammu and
Kashmir on August 8, 1953 in an unconstitutional and undémo-
cratic manner he was kept under detention for over two de-
cades. However, in February, 1975 due to the pursuation of
the Prime Minister of India Mrs. Indira Gandhi, he agreed to
take over the state administration pending the next elections
of the State Assembly with the support of the then Congress
members of the state Legislature, although he insisted on the
holdinz of Assembly elections before taking office. But, as it
happened, in March, 1977, much before the due date of As-
sembly elections, the Congress party withdrew its support to
him.

The Janta Party which was then in power at the Centre
ordered fresh and fair elections in the State in the same year
and the Jammu and Kashmir National Conference under the .
leadership of Sheikh Saheb won a thumping majority as a re-
sult of the fairest ever elections held in Jammu and Kashmir
till then after 1953. However, unfortunately even the histon-
cally held elections were not made best use of to deepen the
roots of national mainstream politics by enlightened national
leadership and by yielding to the people of Kashmir what they
needed most, what they held to be their birth right, their right
to be a special state of the Indian Union with unbridled powers
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of legislation in matters other than those ceded under Instru-
ment of Accession or powers incidental or ancillary thereto.

After Sheikh Saheb’s death in 1982, fresh elections to
the J&K Legislative Assembly were held in June, 1983 and
the National Conference under the leadership of Dr. Farooq
Abdullah again won the elections with comfortable majority.
But in 1984 the Government headed by him was dismssed
unconstitutionally and undemocratically and another Govern-
ment under the leadership of Shri Ghulam Mohammad Shah
was installed by engineering defections in the National Con-
ference with Congress Party support from outside.

This experiment also did not succeed. Congress Party
withdrew support in March, 1986 and the G.M.Shah Govern-
ment had to be dismissed. Governor’s rule was imposed. [n
the Assembly elections held in {987 National Conference,
under the leadership of Dr. Farooq Abdullah, won the elec-
tions again. In January, 1990 the Central Government brought
back a Governor in the State sho was unacceptable to the popu-
larly elected State Government with the result that it resigned.
Then followed a blood bath and massacre on large scale of
innocent persons. Even the mourners of late Mir Waiz Molvi
Mohammad Farooq carrying his dead body were not spared.
The situation deteriorated to such an extent that only after four
months the Governor had to be replaced. '

There were massive demonstrations by the people in
Srinagar followed by eruption of militancy which the Central
Government thought fit to curb under its own auspices but
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failed to do so. The demand for Azadi (independence) was
raised by a section of the angry youth in Kashmir. It was, how-
ever, late in the day that even the Union leadership realised
that what is needed for this unit of the Union 1s autonomy and
_ that “Sky should be the limit” in terms of the then Prime Min-
ister of the Union Shn P.V.Narasimha Rao. The declaration
did not, however, go beyond promises having been made so
piously.

The United Front Govemment recognised the need and
followed it up only by means of declaration in the Common
Minimum Programme in 1996 by holding the prospect of
“Greater Autonomy” as a live issue for bringing people of
Kashmir back to the era of normalcy and Kashmir’s political
scenario back into the national mainstream. However, on the
assurance of the central Govermnment that it would consider
favorably the demand for restaration of autonomy to the State
and was prepared to enter into a dialogue with the elected rep-
resentatives of the State, the National Conference went to the
polls in September, 1996 on the autonomy platform with the
following manifesto:-

“We pledge that if we are elected, our Party will be
bound to accomplish the following;:-

Dignified undiluted and meaningful autonomy which has
been inspiring our people will be restored and made unalter-
able. We will strive to bring it to the shape which was kept
before us at the time of the Accession. We will also demand
credible puarantees from the federal centre to keep constitu-
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tional relationship with the State in its pristine form so that
the tragic events through which we have had to pass are not
repeated in future”.

The people of the State returned the Party to power
with a two-thirds majonty. It is in pursuance of this mandate
of the electorate and assurance of the Central Government that
the State Government appointed this Committee to examine
the question of restoration autonomy to the State of Jammu
and Kashmr.

¥ %k 3k
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Chapter X111
Recommendations:
Change in the title of Part XXI and heading of Article 370

The word ‘temporary” has been used in the title of part
XXI and heading of Article 370 of the Constitution of India.
In this context it would be relevant to mention as to how and
why it came to be used therein. This was because of the provi-
sion contained in clause (3) of this Article which came into
being at a time when the Cosntituent Assembly of the State
had yet to be convened.

This Article could cease to be operative if the Presi-
dent of the Republic were to issue a notification to this effect
on the basis of a recommendation of the State Constituent As-
sembly. It could also be made operative with modifications
and exceptions by a similar process and from such date as may
be specified by the President. |

The Constituent Assembly ceased to exist after the
Constitution for the State was adopted by it in November, 1956.
It did not make any recommendation for the removal of this
Article.

So it should have been iridicated as earty as 1956 that it
would be a misnomer to call Article 370 “Temporary provi-
sion’. In fact it had then become and had to éontinue as a spe-
cial provision of the Indian Constitution applicable to the State
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of Jammu and Kashmir.
It would be appropriate to quote Jenab Sheikh Sahib’s
views expressed in this regard while addressing the State Con-
stituent Assembly on 11th August, 1952:

“Here 1 would like to point out that the fact that Article
370 has been mentioned as a temporary provision in the Con-
stitution does not mean that it is capable of being abrogated,
modified or replaced unilaterally. In actual effect, the tempo-
rary nature of this Article arises merely from the fact that the
power (o finalise the Constitutional relationship between
the State and the Union of India has been specifically vested
in the Jammu and Kashmir Constituent Assembly. It follows
that whatever modifications, amendments or exceptions that
may become necessary either to Article 370 or qny other
Article in the Constitution of India in their application to
the Jammu and Kashmir State are subject to decisions of
this Sovereign Body.”

Accordingly, it is recommended as under:-

L. That the world ‘temporary’ be deleted from the
title of part XXI of the Constitution of India; and

ii. That the word ‘temporary’ occurring in the head-
ing of Article 370 be substituted by the word ‘special’.

Legislative Relations (Part XI)

We have at length described that breath and soul of State
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Union relationship initially was the Instrument of Accession
and later this was replaced by provisions of the Indian Const-
tution as and when these become applicable. The Instrument
of Accession was to be the basis. The Instrument conceded
powers of legislation to the Federal Union in the matter of
Defence, External Affairs and Communications and vide clause
(3) this Instrument itself specified matters in the “schedule”
thereto with respect to which the Dominion legislature could
make laws for the State of Jammu and Kashmir. These sched-
uled matters were 20 in number and were grouped under sub-
heads:-

a Defence.

b. External Affairs.
c. Communications.
d. Ancillary.

Dominion Legislature, therefore, could legislate with
respect to the State of Jammu and Kashmir in respect of inat-
~ ters specified in the schedule to the Instrument of Accession.

Article 1 and 370 became applicable to our State
straightway and our State became part of the scheme of distri-
bution of legislative powers enshrined in the Constitution of
India. Seventh Schedule to the Constitution itemised the leg-
islative field of operation in the following manner:-

List I Union list.
List 11 State list.
List 111 Concurrent list,



106

With the enforcement of Indian Constitution on
26.1.1950 and simultaneously application of Article 370 to
the State of Jammu and Kashmir, Presidential Order of 1950
came to be issued on this very date. With its application rel-
evant Union List items with omissions, exceptions and modi-
fications became applicable from that very date. This was con-
sistent with original terms of accession, conceding powers of
legislation to Union Parliament in matters on which State sov-
ereign had acceded to the Union.

The Union thereafter could legislate on items included
in the Schedule to 1950 Order. The items which were.excluded
from the ambit of legislative power of Parliament in respect
of the State of Jammu and Kashmir were as under:-

7.8,23,24,32,33,34,35,36,37,38,40,42t071, 78
to 92 and 97.

The entries 22 and 76 were applied with modification.
A casual examination of these would show that these were
nghtly not applied being beyond the border line of ceded items
of Defence, External Affairs, Communications and Ancillary.

At this stage it would be pertinent to mention that Ar-
ticle 246 in its original form clearly laid down that ih relation
to the State of Jammu and Kashmir reference to clauses (2)
and (3) in clause (1) of the Article and clause (2) (3) and (4)
of the Article shall not apply. This made existence of State and
Concurrent Lists only a matter of theoretical interest for our
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State. All that was yielded in Union List for federal legislation
was thus known,; rest of the powers were of the State and State
alone. Such a decision was quite in keeping with the true spirit .
and context of federal polity. This is particularly so when ap-
plication of Articles 248 and 249 was also excluded, the two
having been completely omitted from the application to our
State.

Their non-application ensured that residuary powers of
legislation remained with the State unimpaired and Parliament
could not legislate about any State matter even when there
would have been a situation envisaged by Article 253.

It is note-worthy that all the entries made applicable
particularly the substituted entry 97 read with modified Ar-
ticle 248 were not even remotely connected with Defence.
External Affairs and Communications, nor can they in entirety
or otherwise be regarded as ancillary to matters cqveréd by
these three subjects.

Changes from 1954 onwards, particularly in sixties,
were so rapid that things started changing even beyond recog-
nition. Encroachment on State jurisdiction was obvious,
thereby reducing the State autonomy to a mockery.

Recommendations
In the legislative field, therefore, it is recommended

as under:-
a Matters in the Union list not connected with the
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three subjects of Defence. External Affairs and Communica-
tions and / or ancillary thereto but made applicable should be
excluded from their application to the State,

b. All modifications made in Article 246 in its
application to the State subsequent to the 1950 Order should
be rescinded.

C. Article 248, 249, 250 and 251 whether applied
in original or substituted modified form should be omitted in
relation to the State.

d Asin 1950 and 1954. List 11 (State) and List I1I
(Concurrent) of the Seventh Schedule should not be applicable
to the State.

e. Article 254 be restored to the position it had in
its application to our State in [954.

f. Article 262 and 263 which were not applicable
under 1950 Order but were subsequently extended to the State
should cease to apply.

Part XV
Elections
(Article 324 to 329)

Since elections to the State Legislature are held under
laws made by the State Legislature, Article 324 should con-
tinue to apply in the manner and the way it was applicable in
1950/1954 Order. This is particularly so when the State Con-
stitution had provisions relating thereto.
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Recommendation

Therefore, change brought about in this Part after 1954
be reversed and consequential changes in other Articles in this
Part be effected.

Part XVII
Emergency Provision (Article 352 to 360)
The following should be added to Clause 6 of Article 352

Recommendation

a “provided that this request for concurrence of
the Government of the State shall be subject to whatever deci-
sion the State Assembly may take within two months of dec-
" laration of emergency and failing any such decision, the proc-
lamation of Emergency shall be deemed to have been tevoked”.

b. Sub-clause (b) of clause (6) of this Article
should be deleted.

C. Article 355, 356,357, 358, 359 and 360 should
be made non-applicable to the State of Jammu and Kashmir as
was the position in 1954,

Part 1
Fundamental Rights
(Article 12 to 35)
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Recommendation

This Part should be deleted. A separate chapter on Fun-
damental Rights needs to be included in the Jammu and Kash-
mir Constitution. Situation where Directive Principles do not
apply and Fundamental Rights apply is not a happy one. Direc-
tive Principles in the State Constitution apply in the absence
of a provision these can hardly mean anything to Fundamental
Rights which are enshrined in the Union Constitution. Funda-
mental Rights chapter in the State Constitution would add
weight and worth to the organic law of the land and give the
citizens satisfaction of even testing worth of Directive Prin-
ciples for Legislation and for governance according to letter -
and spirit of law.

PartV
The Union
(Article 52 to 151)

Very few Articles from this Part were made applicable,
in 1954 Order but the situation was changed with the passage
of Constitution (Application to J&K) Order, 1960 and there-
after. Normally there can be no dispute now with the extended
jurisdiction of the Supreme Court over matters in regard to
our State, but it has got to be recorded that this aspect of State-
Union relationship was not settled at the time of Delhi-Agree-
ment of 1952 and after the events of 1953 quick decisions
were forced upon the flawed Constituent Assembly followed
by a number of Constitution (Application to J&K) Orders. The
position which ultimately has emerged is that the State of J&K
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has been accorded the same status as the rest of the States
except for the above form of Articles 133 and 134 applied to
the State. The judiciary of India has been unitary in character
during the British rule and it remained so under the new Con-
stitution of [ndia adopted in 1950. Jammu and Kashmir too
became part of it, notwithstanding the fact that strong views to
have judicial autonomy were expressed during negotiations for
Delhi Agreement, 1952. In any case divergent views were re-
corded.

The State had at that time a High Court whose judge-
ments were subject to appeal/review before His Highness,
advised in his judicial function by a Board of Judicial Advi-
sors consisting of eminent jurists knowledgable persons. That
has not be and reopening that chapter may not sound appropri-
ate now except, of course, where adopting of provisions of
the Union Judiciary for the State have in a way infringed upon
the corresponding provisions of the State Constitution in re-
gard to the State High Court.

Recommendation

a). Articles 72(1) (¢), 72(3), 133, 134, 135, 136,
138, 145(1)(c) and 151(2) should be made non-applicable to
the State as was the position in 1950 Order.

b).  Articles 149, 150 and 151 should apply to the
State in the form in which they were in 1954,

Part VI
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(Article 152-237)

Article 124 (4) of the Constitution of India mandates
that a Supreme Court Judge shall not be removed frogn his
office except by an Order of the President passed after an ad-
dress by each House of Parliament supported by a majority of
_ the total membership of that House and by a majonty of not
less than two thirds of the members of that House present and
voting, has been presented to the President in the same ses-
sion for such removal on the ground of proved misbehavior or
in capacity. Article 218 has in the course of time been applied
to the J&K State. The position as it obtained prior to C.O. 60
was that under the State Constitution the removal of a judge of
the High Court by the President for proved misbehavior or
incapacity could be on the basis of an address for removal sup-
ported by a majonty of the total membership of each House
of Legislature of the State and by the majority of not less than
two thirds of the members present and voting. But after the
aforesaid application Order of 1960, the power to pass an ad-
. dress for such removal vests with the Parliament in accordance
with Article 124 (4). Part VII of the State Constitution deals
with the State High Court, The Part starts with section 93 (Con-
stitution of High Court) and ends with Section 108 (Officers
and Servants of the High Court). Of these, we have Sec. 95
(appointment and tenure of office of judges) and Sec. 99 (Res-
ignation and Removal of a judge of the High Court). The afore-
mentioned provision about removal till 1959 was sub section
(2) of section 99 of the State Constitution. The Constitution
of Jammu and Kashmi\ (First Amendment) Act, 1939 vide its
section 4 deleted this provision and the question of removal
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of a judge for proved misconduct or incapacity was.left to be
taken care of as in the rest of the country by resort to proce-
dure in section 124 Clause (4) thereof. This was so vide Con-
stitusion (Application to J&K) Order NO. 60 of 1960.

All provision about High Court having been retained in
the State Constitution including one about administrative ex-
penses, salaries, allowances and pensions continuing to remain
a charge upon consolidated fund of the State, deletion of the
above provision regarding removal by means of an address
being the duty, right and obligation of State Legislature and
not Parliament in terms of Section 124(4) 1s, to say the least,
not justifiable. Article 218 conceded this right in respect of
- other High Courts to Parliament. It 1s because all other provi-
sions like 93 to 108 of our State Constitution are in their case
part of the Union Constitution itself. We would, therefore,
recommend the following in this regard:-

Recommendation

1 Article 218 be omutted in its application to the
State. That would enable the State Legislature to re-enact the
provisions as they existed in sub section (2) and (3) of Sec-
tion 99 of the State Constitution before the enforcement of
J&K Constitution (First Amendment) Act of 1959.

1. Article 220, 222 and 226 should also be omit-
ted in their application to J&K State.

Part XIL
Finance, Property, Contracts and Suits.
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(Article 264 to 300 A)

We have seen that in 1952 during and after negotia-
tions for Delhi Agreement that Article 266 (relating to the
Consolidated Funds of India and public accounts of India and
of the States), Article 282 and 284 (relating to the Union or
public account of India), Article 298, 299 and 300 (relating
only to the Union or Government of India) were applicable.
Exception was made in respect of articles 264 and 265, clause
(2) of Article 267, Article 268 to 281. Clause 2 of Act. 283,
Article 286 to 291, Articles 293, 295, 296 and 297, C.O. 48
of 14" May 1954 made Articles 264, 265, 268, 272, 274-
281, 285, 293, 295 to 297 applicable to our State. Article
269 and 286 were applied with amendments in 1958.

Law for imposition of tax burden is clearly laid down.
The rule in federal polity generally is that if the Union levies a
tax in respect of matters assigned to 1t, it retains the proceeds
yielded by such imposition. Same is true of a unit in federa-
tion. There are however, a number of exceptions as under Ar-
ticles, 268 and 269 in the matter of distribution of income tax
as also of whole or part of proceeds of excise duty. Qur State
also would collect excise and stamp duties as specified in en-
tries 84 and 91 of list  and appropriate the net proceeds. Same
is true as a result of application of Article 269 to our State in
respect of levies collected thereunder. Even Article 270 ap-
plies to our State.

What has been incorporated in the Constitution of the
State viz. Consolidated Fund and Contingency Fund of the State
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as also custody thereof, and Public Account of the State is
covered by sections, 115, 116, 118 and 119 of the Constitu-
tion of our State. In fact the position that emerges from the
application of various Constitution Orders is that the provi-
sions of the Constitution of India identical to what has been
incorporated in the State Constitution in section 115, 116, 117,
118, 119, 120, 121, 122 and 123 do not apply and for the rest,
by and large, provisions of Part XII of the Constitution of In-
dia apply to our State as to the rest of the State.

On the passage of Constitution (Application to J&K)
Second Amendment Order 1958 (C.O. 56) jurisdiction of the
Auditor general and Comptroller was extended. This brought
entry 76 of list | into the picture in its application to the State.

Despite allocations available to the State at present, we
are firmly of the opinion that in order that the State should be
financially viable it needs more financial resources and assis-
tance. [t may be recalled that during 1952 Delhi talks, the dis-
cussion on financial arrangement between the Union and the
State remained inconclusive.

Recommendation

1t is, therefore, recommended that the matter be dis-
cussed indepth between the State representatives and the Union
Govermment.

Part X1V.
Service under the Union and the States
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(Article 308-323)

Article 308 excluded application of this Part to our
State. There is hardly any federation in the world where such
provisions as those contained in Article 312 and legislative
enactments thereunder are envisaged. These were not appli-
cable to the State even in 1954 but have been made applicable
thereafter.

Notwithstanding seemingly an attractive proposition
one can say without any fear of contradiction that it has dwarfed
local talent and made it difficult for local youth to aspire to
compete for key civil posts on competitive basis. The weak-
kneed attempt to organise Kashmir Civil Service 1s neither
here nor there and increasing inflow of All India Services has
ment pretty little in the field for which the services were ap-
parently conceived. No imperial model of civil services in
central cadre can be or could be a substitute for what the local
youth could be expected to have i.e. local patriotic feeling and
passionate attachment for the service of those among whom
they live. Ever since the application of these provisions of the
Indian Constitution to our State the number of direct recruits
from the State has been negligible. The problem has attained
so unpleasant a shape, even in the national context, that de-
mands of greater number of promotee from local services all
over the country have assumed alarming proportions.

Recommendation

It 1s, therefore, recommended that in Article 312, the
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brackets and words “(including the State of Jammu and Kash-
mir)” inserted by the Constitution (Application to J&K) Or-
der 1958 be omitted.

Part XVI
Special provisions relating to certain classes
Article 330 to 342

Article 339 regarding control of the Union over the
administration of Scheduled Areas and the welfare of Sched-
uled Tribes was not applicable to the State till 1985. It was
applied in a modified form to the State vide Constitution (Ap-
plication to J&K) Order of 1985.

Likewise, Article 342 has been applied for the first tiine
to the State in 1985.

Recommendation

1. 1t1s recommended that the powers in respect of
aforesaid matters be restored to the State.

1l. Article 330, 331, 334, 335, 336 which were
applied by 1950 Order should continue to be applicable. Ar-
ticles 338, 339, 340, 341 and 342 have been applied after 1950,
Their application to the State should be omitted and corre-
sponding provisions be made in the State Constitution.

Part XX
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Amendment of the Constitution.
(Article 368)

Needless to mention that unlike other states of the
Union, the State of Jammu and Kashmur has a Constitution of
its own. Before the Constitution (Application to J&K) Sec-
ond Amendment Order 1975 (C.O. 101) the State Legislature
had unfettered powers to amend it. But vide this Order Clause
(4) was added to Article 368 of the Indian Constitution in its
application to our State which reads as under:-

“(4) No law made by the Legislature of the State of
Jammu and Kashmir seeking to make any change in or in the
effect of any provision of the Constitution of Jammu and Kash-
. mir relating to:-

(a)  appointment, powers, functions, duties, emolu-
ments, allowances, privileges or immunities of the Governor; or

(b)  superintendence, direction and control of elec-
tions by the Election Commussion of India, eligibility for in-
clusion in the electoral rolls without discrimination, adult suf-
frage and composition of the Legislative Council, being mat-
ters specified in sections 138, 139 and 50 of the Constitution
of Jammu and Kashmir shall have any effect unless such law
has, after having been reserved for the consideration of the
President, received his assent;”

The addition of this clause in the Indian Constitution
has restricted the power of the State Legislature to amend its
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own Constitution. This uncalled for clog on the constituent
powers of State Legislature needs to be removed lock, stock,
and barrel.

Recommendation

It is therefore recommended that:-

(i}  clause (4) of Article 368 added vide C.O. 101
be deleted;

(i1)  clause (2) of Article 368 should apply with the
provisio already introduced by 1954 Order and Clause
(1) thereof which was not in existence in 1954 and was
introduced in 1971 should remain omitted in its appli-
cation to the State.

Part XXII
(Schedules First to Twelve)

The Indian Constitution has 12 Schedules only some
of which apply to our State with or without modifications re-
latable to some of the Articles of the Constitution of India.
Each Schedule which is applicable to the State of Jammu and
Kashmir being fathered by a specific Article in the Constitu-
tion of the country will naturally suffer modification, change/
substitution depending upon what that Article contains in re-
gard to its application to the State of Jammu and Kashmir.

Seventh Schedule

Seventh Schedule derives its character and quality from
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what Article 246 of the Constitution reads like. Its correspond-

ing quality in respect of Jammu and Kashmir State naturally
will depend upon the form and the content that Article 246 of
the Constitution of India will assume in its relation to the State
of Jammu and Kashmir. In 1950, Article 246 of the Constitu-
tion of India had one character and quality/content in its appli-
cation to the State of Jammu and Kashmir and that was re-
flected in the number of entries in the Union List in the Sev-
enth Schedule in their application to the State of Jammu and
Kashmur. Later on, this Article suffered changes and conse-
quently various entries in the Union List and the Concurrent
List also suffered radical changes.

Recommendation
1t is recoinmended that;-

(a)  entries in the Union List which were applied to
the State by 1950 Application Order should continue and all
other entries made applicable to the State by subsequent or-
ders should be omitted;

(b)  Concurrent List was not applicable under 1950
Order and it was also agreed in the Delhi Agreement that this
should not apply to the State. Hence all subsequent orders ap-
plying various entries from this list should be rescinded.

In sum, it is recommended that consistent with the
above, requisite changes as may become necessary consequent
upon change in the Articles of the Constitution of India in their
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application to the State of Jammu and Kashmir as a result of

this report be effected in the Schedules concerned.
Changes required in the State Constitution

In view of what has been stated in chapter Xl ante, this Com-
mittee recommends the repeal of:-

1. The Constitution of Jammu and Kashmir (First
Amendment) Act, 1959 relating to superintendence,
direction and control of elections to the State Legisla-
ture and provision relating to the State High Court; and

ii. The Constitution of Jammu and Kashmir (Sixth
Amendment) Act, 1965 relating to the mode of appoint-
ment and nomenclature of the Head of the State and
nomenclature of the head of the Executive.

* %k 3k



Chapter XIV
Summary of Recommendations
1. Temporary, Transitional and Special Provisions (Part XXI)

(i) The word ‘Temporary’ be deleted from the title of Part
XXI of the Constitution of India and the word ‘Temporary
occurring in the heading of Article 370 be substituted by
the word ‘Special’. |

2. Legislative Relations (Part XI)

(a) Matters in the Union List not connected with the three
subjects of Defence. External Affairs and Communications/
or Ancillary thereto but made applicable should be excluded
from their application to the State.

(b) All modifications made in Article 246 in its applica-
tion to the State subsequent to the 1950 Order should be
rescinded.

(c) Article 248,249, 250 and 251 whether applied in origi-
nal or substituted/modified form should be omitted from
their application to the State.

(d) Asin 1950 and 1954, List II (State) and List I1I (Con-
current) of the seventh Schedule should not be applicable
to the State.

(e) Article 254 should be restored to the position it had in
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its application to the State in 1954. '

(f) Article 262 and 263 which were not applicable under
1950 Order but were subsequently extended to the State
should cease to apply.

3. Elections (Part XV)

Changes brought about in this Part be reversed and conse-
quential changes in other Articles in this Part be effected

4. Emergency provision (Part XVIII)

(a) The following should be added to C1.6 of Article 352
in its application to the State :-

“Provided that this request for concurrence of the Govt. of
the State shall be subjected to whatever decision the state
Assembly may take within two months of declaration of
emergency and failing any such decision, the proclaination
of emergency shall be deemed to have been revoked.”

(b) Sub-clause (b) of C1.(6) of this Article should be de
leted.

(c) Article 355,356,357, 358, 359 and 360 should be
made non-applicable to the State as was the position in
1954,
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5. Fundamental Rights (Part 111)

This part should be deleted. A separate chapter on Funda-
mental Rights be included in the State Constitution.

6. The Union (Part V)

(a) Article 72(1) (c), 72(3), 133, 134, 135, 136, 138,
145(1)(c) and 151(2) should be made non-applicable
to the State as was the position in 1950 Order.

(b) Article 149, 150 and 151 should apply to the State in
the form in which they were in 1954,

7. The State (Part VI)

(1) Article 218 be omitted in its application to the State
and the position as it existed before the J&K Constitu
tion (First Amendment Act) of 1959 restored.

(i1) Article 220, 222 and 226 should also be omitted in
their application to Jammu and Kashmir State.

8. Finance, Property, Contracts and Suits (Part XIV)
The matter be discussed between the State representa-
tives and the Union Government as agreed to during the talks

in 1952 (Delhi Agreement)

9. Services under the Union and the States (Part XIV)
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In Article 312 the breackets and words “including the

State of Jammu and Kashmir” inserted by the Constitution
(Application to J&K) Order 1958 be omitted.

10, Special Provisions relating to certain classes (Part XVI)

Application of Article 338, 339, 340, 341 and 342 to
the State should be omitted and corresponding provisions
made in the State Constitution.

11. Amendment of the Constitution of India (Part XX)

i). Clause (4) of Article 368 added vide C.0. 101 be
deleted.

i1). Clause (2) of the Article should apply with the provi-
s0 already introduced by 1954 Order and clause (1)
thereof which was not in existence in 1954 and was
introduced in 1971 should remain omitted in its appl:-
cation to the State. '

12. Schedules

In the Seventh Schedule entries in the Union List not
applied to the State by the Constitution (Application to J&K)
Order, 1950 should be omitted. Concurrent List which was
not applicable to the State in 1950 but was applied by sub-
sequent Orders should cease to apply to the State.

13. Changes in the State Constitution,
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All amendments in the Constitution of Jammu and Kashmir
made vide:-

.. Constitution of Jammu and Kashmir (First Amendment)
Act, 1959 insofar as they relate to superintendence,
direction and control of elections to the State Legisla-
ture and to the State High Court; and

ii. Constitution of Jammu and Kashmir (Sixth Amend-
ment) Act, 1965 relating to change of nomenclature of
the Head of the State and State Executive, mode of ap-
pointment of the Head of the State and other conse-
quential amendments.

should be repealed and the original provisions of the Consti-
tution of Jammu and Kashmir restored.

To sum up, the provisions of the Constitution of India
specified in the Second schedule and the matters specified in
the First Schedule to the Constitution (Application to J&K)
Order, 1950 and the matters agreed to by the representatives.
of the State and the Union vide Delhi Agreement of 1952
should continue to apply to the State subject to the same ex-
ceptions and modifications as are specified in the said Order
and the Delhi Agreement. All Orders issued thereafter under
clause (1) of Article 370 of the Constitution of India by the
President, applying various provisions and matters of The Con-
stitution of India to the State whether in full or in modified
form or making any change in the provisions or matters al-
ready applied by 1950 Order or agreed to under Delhi Agree-



127
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ment) Act, 1965 be repealed and the original provisions of the
Constitution of Jammu and Kashmir as adopted by the State
Constituent Assembly on November 17, 1956 be restored.

k k 3k




Chapter XV
Safeguards for future

In the preceding chapters we have discussed in detail
the extent of erosion caused to the State autonomy from time
to time and also suggested remedial measures. That completes
the job assigned to us by first item of the terms of reference.
There are, however, two other items which require our con-
sideration. The first is to ensure the “inviolability” of the final
settlerent, and the other is to keep in mind the need to main-
tain “harmonious” relations with the Centre.

A suggestion has been made that Article 258 should be
invoked for entrusting to the State “functions in relation to
any matter to which the executive power of the Union extends.”
This would put a seal on the record of the past. “Functions” so
“entrusted” can always be recalled back. This issue is not one
of executive “functions” but legislative “powers” apportioned
between the Union and the State under two solemn compacts
between them, the Instrument of Accession in 1947 and the
- Delhi Agreement of 1952 to which the President’s Order of
May 14, 1954 gave constitutional sanction besides, of course,
Article 370 itself. To them must we return if popular senti-
ment is to be respected and resentments assuaged. It is first
and foremost a moral i1ssue. It also has important constitu-
tional and political aspects. In the nature of things redress can
only be through another compact between the Union and the
State. Once the basic principles are agreed, there will be dis-
cussion on procedure. Forty years of unconstitutional prac-
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tice have created a mess. The best course is for the President
to repeal all Orders which are not in conformity with Consti-
tution (Application to Jammu and Kashmir) Order, 1950 and
terms of the Deihi agreement of 1952,

Ever since, Article 370 has acquired a dangerously
ambiguous aspect. Designed to protect the State’s autonomy
it has been used systematically to destroy 1t. A compact is
necessary between the Union and the State which makes ample
redress and finalizes their relationship by declaring a “Consti-
tutional Understanding” that Article 370 of the Constitution
of India can no longer be used to apply to the State of Jammu
and Kashmir any other provisions of the Constitution of India
beyond the ones extended under 1950 Order and the Deihi
Agreement, 1952. This could be embodied in a new: Article
that specifies the agreement as part of the unamendable basic
structure of the Indian Constitution.

Such constitutional understandings have been formu-
lated in other democracies. The complexities of our situation
render it the best, perhaps the only, course for removing the
debris of an unhappy past and building, in its place, a relation-
ship between the State of Jammu and Kashmir and the Union
of India, which reflects the most vital aspect of federalism
mutual trust and respect.
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sd: sd:

(Gh. Mohi-ud-Din Shah)  (Abdul Ahad Vakal)
Chairman Member

sd: sd:

(Abdul Rahim Rather) (Piyaray Lal Handoo)
Member Member

sd: sd:

(Molvi LH. Ansari) (Kushok Thiksay)
Member Member

sd: sd:

(Mirza Ab. Rashid) (S.Teja Singh)
Member Member Convenor

sd:

(Bodh Raj Bali)

Member

Jammu, April 1999
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Appendix I

Names of individuals and organisations from whom
Memorandums and Letters have been received in response
to the State Autonomy Committee’s Notification No. D
18/J-27/96 dated 14.12.1996.

1. C.R. Khamitkar, consulting Engmneer Journalist,
Mysore sales D.B.Mahinderkar Building: Shroff Bassaweshwar
Road, Bijapur-586101.

2. Rev. Dr. Kodumutti A.J.Nadar, MBBS, M .Divinity 7,
Palaniappa Nagar, Salem 636007, India.

3. S.Sunil Kumar S/O P.S. Nair Indira Bhawan, Chambayil
Road, Neyyattinkar. P.O. Pin No. 695-121, Trivandrum Dis-
trict, State Kerela.

4. A A Syed, Managing Director Sir Syed and Sons Engi-
neermg {P) Ltd. Room No. 67 3rd Fioor Development Coop-
erative Bank Building; Paltun Road, Crawford Market Bombay-
400001.

5. President Social and Cultural Welfare Society, Portroad
Shaynam, Leh 194101.

6. President of Educational and Cultural Organisation,
Tukcha Leh-194101 (Ladakh) J&K State. ‘

7. President of Ladakh Budhist Asseciation.
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8. G.M. Khan R/O Aribal Shalimar Srinagar.

11.  TN. Saraf (IAS Retd.) FAO Representative at the United
Nations (Retd.)

12.  President of Ladakh Budhist Association, Youth wing,
Leh, Ladakh.

13, President of Lomdon Social Welfare Society, Leh-
194101 Ladakh J&K India.

14, Ashwani Kumar, Convener Panun Kashmir Movement
(PKM).

15.  President of Gonpathundal Tsogspa,Cultural and Wel-
fare Society, Leh Ladakh.

16. P.N.Tengloo, Organisation Secretary All State Kashmiri
pandit Conference.

17.  Pyan Lal Sharma of Baramulla C/O Sanjay Sharma 32-
R Rani Park Jammu Tawi 180001.

18.  Hari Om Ph. D. Professor and Head of the Department
of History and Centre for History and Culture.
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19.  Vinayak G. Madhavi, Usha V. Madhave, Miss Sharmila
V. Madbhavi, Advocates High Court Swami Nivas, Opp. Dena
Bank, 315/3, Thakurdwar, Bombay-400002.

20. Jammu Mukti Morcha.

21.  Tsering Samphel, President District Congress Commit-
tee () Leh, 194101, Ladakh J&K.

22.  Harbajan Singh S/O Kartar Singh R/O Rafiabad, Tehsil
Sopore, VIII, VIII, Sialkote Distt. Baramulla.

23.  Jammu and Kashmir Bhartiya Janta Party, Pt, Prem Nath
Bhawan, Kachi Chawani, Jammu.

24, President Lothun Tsogspa, Phey Village Leh-Ladakh.

25.  Presidient of Nyamuthun Society Mme-Tsel&ing, Leh
Ladakh. .

26. Mr. Yog R.Sharma 2329 B-I N. 11th St. Arlington VA
22201 USA.

27.. President of Chang Thang Youth Welfare Association,
Nyoma Block, Ladakh (J&K) India.

28.  Dr. R.S.Kanwar, 245-L, Model Town, Jalandhar.

29.  M.L Ansari Compound, Agra Rd. Narpoli, Bhiwandi-
421305, Distt. Thane, Mumbai. :
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30.  Prof M.L Kapur, 342-Jiwan Shah Street, Shahidi Chowk,
Jammu.

31.  Bansi Lal Kaul, Chairman Committee to build response
on Autonomy constituted by Kashmiri Pandit Global Smit,
231-C, Ram Vihar, Old Janipura, Jammu Pin. 180007.

32.  Lawers of Jammu, Mubark Mandi, Jammu.

33.  Panun Kashmir C/O Raman and Pawan Steel Works,
new plots, Jammu-180005.

34. Syed Shahabuddin IPS (Retd.) Ex-MP, Advocate, su-
_ preme Court of India.

35.  ShriJustice V.M. Tarkunde.

36. Swami Raj Sharma, [AS, (Retd.) Advocate, J&K High
Court Jammmu.

37. R.D.Kewal ramani, Advocate, Supreme Court of India,
- 65 Lawyer’s Chamber Tilk Marg, N. Delhi - 110001,

38.  Satish Sharma S/10-6, Akhnoor.

39.  Abdul Rehman Tukro Secretary Kashmir Council of
Communist Party of India.

40.  V.Veulacate Reddy, d2-76, K, R. Palem Seellureipate.
41.  Countours of Autonomy of the State of Jammu and
Kashmir by witness.




Appendix I1

List of Members of Political Parties, Journalists, Jurists
and other eminent Persons with whom discussions were

W

o o N o

1.

held in New Delhi in November, 1997

Shri Sharad Yadav, President Janta Dal Party, Janta Dal
Party Office, 7 Jantar Mantar Road, New Delh.

Shri Harkishan Singh Surjit, General Secretary, CPI(M).
Justice V.M. Tarkunde.

Congress M.P’s.

1 Shn G.R. Kar,

1, Shri P Namgial

im.  Shn Janak Raj Gupta Ex-M.P.

C P | Secretaries

1. Shri D.Raja

1. Shri Atulkimar Anjaan

lit.  Shn Shamim Faizi.

Shri A.G.Noorani,

Shri B.G. Verghese, Journalist.

Shri Shahab-ud-din, Ex-M.P.

Shri S.R Kesri, President Indian National Congress 7-
Purana Qila Road, New Delhi.

Shri Mulayam Singh Yadav, 2-Menon Road, New Delhi.
Justice V.R Krishana lyer, Former Judge Supreme Court
at Kerela House, New Delhi.



Appendix 11T
A

Maharaja of J&K’s Letter Dated 26-10-1947 to Lord
Mountbatten

My dear lord Mountbatten,

[ have to inform Your Excellency that a grave emer-
gency has arisen in my State and request immediate assistance
of your Government.

As your Excellency is aware the State of Jammu and
Kashmir has not acceded to the Dominion of India or to Paki-
stan. Geographically my State is contiguous to both the Do-
minions. It has vital economic and cultural links with both of
them Besides my State has a common boundary with the So-
viet Republic and China. In their external relations the Do-
minions of India and Pakistan cannot ignore this fact.

I wanted to take time to decide to which Dominion I
would accede, or whether it is not in the best interests of both
the Dominions and my State to stand independent, of course
with friendly and cordial relations with both.

| accordingly approached the Dominions of India and
Pakistan to enter into Standstill Agreementwith my State. The
Pakistan Government accepted this Agreement. The Domin-
ion of India desired further discussions with representatives
of my Government. 1 could not arrange this in view of the de-
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velopments indicated below. In fact, the Pakistan Government

are operating Post and Telegraph system inside the State.

Through we have got a Standstill Agreement with the
Pakistan Government they have permitted steady and increas-
ing strangulation of supplies like food, salt and petrol to my
State.

Afridis, soldiers in plain clothes, and desperadoes with
modern weapons have been allowed to infilter into the State at
first in Poonch and then in Sialkot and finally in mass area
adjoining Hazara District on the Ramkot side. The result has
been that the limited number of troops at the disposal of the
State had to be dispersed and thus had to face the énemy at
several points simultaneously, that it has become difficult to
stop the wanton destruction of life and property and lotting,.
The Mahora powerhouse which supplies the electric current
to the whole of Srinagar has been burnt. The number of woinen
who have been kidnapped and raped makes my heart bleed. The
wild forces thus let loose on the State are marching on with
the aiin of capturing Srinagar, the sumimner Capital of my Gov-
emment, as first step to over running the whole State.

[ hereby declare that 1 accede to the Dominion of India
on the assurance that if an agreement is made between the
Governor-General and the Ruler of thus State whereby any func-
tion in relation to the admmlstratlon in this State of any law of
the Dominion Legislature shall be exercised by the Ruler of
this State, then any such agreement shall be.deemed to form
part of this Instrument and shall be so construed and have cl-
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fect accordingly

The terms of this my Instrument of Accession shall not
be varied by any amendment of the Act or the Indian Indepen-
dence Act, 1947, unless such amendment is accepted by me
by an Instrument supplementary to this Instrument.

Nothing in this Instrument shall empower the Domin-
ion Legislature to make any law for this State authorising the
compulsory acquisition of land for any purpose, but | hereby
undertake that should the dominion for the purposes of a Do-
minion law which applies in this State deem it necessary to
acquire any land, I will at their request acquire the land at their
expense or if the land belongs to me transfer it to them on
such term as may be agreed, or, in default of agreeinent, deter-
mined by an arbitrator to be appointed by the Chief Justice of
- India.

Nothing in this Instrument shall be deemed to commit
me in anyway to acceptance of any future Constitution of In-
dia or to fetter my discretion to enter into arrangements with
the Government of India under any such future constitution.

Nothing in this Instrument affects the continuance of
may sovereignty in and over this State, or, save as provided by
or under this Instrument, the exercise of any powers, author-
ity and rights now enjoyed by me as Ruler of this State or the
validity of any law at present in this State.

I hereby declare that I execute this Instrument on be-



UlVen unaer my nand uus £oul 4ay Ol vswuel, lunc-
teen hundred and forty-seven.

Hari Singh
MAHARAJADHIRAJ OF
JAMMU AND KASHMIR STATE
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Appendix 111
) . B
Instrument of Accession of Jammu and Kashmir State

Whereas, the Indian Independence Act, 1947, provides
that as from the fifteenth day of August, 1947, there shall be
set up an independent Dominion knows as INDIA, and that the
Government of India act, 1935, shall with such omissions,
additions, adaptations and modifications as the Governor-Gen-
eral may by order specify, be applicable to the Dominion of
India; _

And whereas the Government of India Act, 1935, as so
adapted by the Governor-General provides that an Indian State
may accede to the Dominion of India by an Instrument of Ac-
cession executed by the Ruler thereof;

Now, therefore, I Shnman Indar Mahandar Rajrajeshwar
Maharajadhiraj shri Hari Singh ji Jammu Kashmir Naresh
Tibbet adi Deshdahipathi Ruler of JAMMU AND KASHMIR
State 1 the exercise of my sovereignty in and over my said
State do hereby execute this my Instrument of Accession and-

1. | hereby declare that | accede to the Dominion
of India with the intend that Governor-General of India, the
Domninion Legislature, the Federal Court and any other Do-
nunton authority established for the purposes of the Domin-
ion shall, by virtue of this my Instrument of Accession, but
subject always to the terms thereof, and for the purposes of
the Dominion, exercise in relatton to the State of Jammu and
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Kashmir (hereinafter referred to as “this State™) such func-
tions as may be vested in them by or under the Government of
India Act, 1935, as in force in the Dominion of India on the
15th day of August, 1947 (which Act as so in force 1s herein-
after referred to as “the Act”).

2. 1 hereby assume the obligation of ensuring that
due effect is given to the provisions of the Act within this State
so far as they are applicable therein by virtue of this my In-
strument of Accession.

3. 1 accept the matters specified in the Schedule
hereto as the matters with respect to which the Dominion Leg-
islature. may make laws for this State.

4, 1 hereby declare that 1 accede to the Dominion
of India on the assurance that if an agreement 1s made between
the Governor-General and the Ruler of this state whereby any
functions in relation to the administration 1n this state of any
law of the Dominion Legislature shall be exercised by the ruler
of this state, then any such agreement shall be deemed to form
part of this Instrument and shall be construed and have effect
accordingly.

5. The terms of this my Instrument of Accession
shall not be varied by any amendment of the Act or of the In-
dian Independence Act, 1947, unless such amendment 1s ac-
- cepted by an Instrument supplementary to this Instrument.

6. Nothing in this Instrument shall empower the




143
Dominion Legislature to make any law for this State authorising
the compulsory acquisition of land for any purpose, butI hereby
undertake that should the Dominion for the purpose of a Do-
minion law which applied in this state deem 1t necessary to
acquire any land, [ will at their request acquire the land at their
expense or if the land belongs to me transfer it to them on
such terms as may be agreed, or in default of agreement, de-
termined by an arbitrator to be appointed by the Chief Justice
of India.

7. Nothing in this Instrument shall be deemed to
commit me in any way to acceptance of any future Constitu-
tion of India or to fetter my discretion to enter into arrange-
ments with the Government of India under any such future
constitution.

8. Nothing in this Instrument affects the continu-
ance of my sovereignty in and over this State, or save as pro-
vided by or under this Instrument, the exercise or any powers,
authority and nghts now enjoyed by me as Ruler of this State
or the validity of any law at present in force in this State.

9. [ hereby declare that I execute this Instrument
on behalf of this State and that any reference in this Instru-
ment to me or to the Ruler of the State is to be construed as
including a reference to my heirs and successors.

Given under my hand this 26th day of October Nine-
teen Hundred and Forty-Seven.

(Sd.) HARISINGH
Maharajadhiraj of Jammu and Kashmir state.
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Appendix I
C

Acceptance of Accession

Lord Mountbatten’s Reply to Maharaja Sir Hari Singh
Dated 27th October 1947

My dear Maharajah Sahib,

Your Highness’s letter, dated the 26th October,
has been delivered to me by Mr. V. P. Menon. In the special
circumstances mentioned by Your Highness, my Government
have decided to accept the accession of Kashmir State to the
Dominion of India. Consistent with their policy that, in the
case of any State where the issue of accession has been the
subject of dispute, the question of accession should be de-
cided in accordance with the wishes of the people of the State,
it1s my government’s wish that, as soon as law and order have
been restored in Kashmur and her soil cleared of the invader,
the question of the State’s accession should be settled by a
reference to the people. Meanwhile, in response to your
Highness’s appeal for military aid, action has been taken today
to send troops of the Indian Army to Kashmir to help your
own forces to defend your territory and to protect the lives,
property and honour of your people.

My Government and 1 note with satisfaction that your
Highness has decided to invite Sheikh Abdullah to form an
Interim Government to work with your Priune Minister.
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Yours sincerely,

Sd/- Mountbatten of Burma

New Delhi
October 27, 1947.




Appendix IV

'THE CONSTITUTION (APPLICATION TO JAMMU
AND KASHMIR) ORDER, 1950

C.0.10

In exercise of the powers conferred by clause (1) of
article 370 of the Constitution of India, the President, in con-
sultation with the Government of the State of Jammu and Kash-
mir, is pleased to make the following Order, namely -

1. (1)  This Order may be called the Constitution (Ap-
plication to Jammu and Kashmir) Order, 1950.

(2) Tt shall come into force at once.

2. For the purposes of sub-clause (b) (i) of clause (1) of
article 370 of the Constitution, the matters specified in the
First Schedule to this Order, being matters in the Union List,
are hereby declared to correspond to matters specified in the
Instrument of accession governing the accession of the State
of Jaminu and Kashmir to the Dominion of India as the matter
with regard to which the Dominion Legislature may make laws
for that State; and accordingly, the Power of Parliament to make
laws for that State shall be limited to the matters specified in
the said First Schedule.

1. Published wilh the Ministry of law Notilication No. C.O. 10, daled the 261h January,
1950, Gazette of India, Exiraordinary, 1950, Part 11, Section 3(i), page 673, supcrseded
by C.O. 48,
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3. In addition to the provisions of article 1 and article 370
of the Constitution, the only other provisions of the Constitu-
tion which shall apply in relation to the State of Jammu and
Kashmir shall be those specified in the Second Schedule to
this Order, and shall so apply subject to the exceptions and
modifications specified in the said Schedule?and to the modi-
fication that all references in the said provisions to the
Rajpramukh shall be construed as references to the Sadar-i-
Riyasat of Jammu and Kashmir.

2. Added by C.0. 43 dated 15th November, 1952.
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THE FIRST SCHEDULE

(See paragraph 2)

[Note:- The number of each entry in this Schedule is
the number of the corresponding entry in the Union List]

1. Defence of India and every part thereof including prepa-
ration for defence.

2. Naval, military and air forces ; and other armed forces
of the Union.
3. Delimitation of cantonment areas, local self-govern-

ment in such areas the constitution and power within such ar-

eas of cantonment authorities and the regulation of house ac-
commodation (including the control of rents) in such areas.
4. Naval, military and air force works.

5. Arms, firearms, ammunition and explosives.

6. Atomic energy for the purpose of defence and mineral
resources for its production.

0. Preventive deten_tion for reasons connected with de-
fence, foreign Affairs or the secunty of India.

10.  Foreign Affairs; all matters which bring the Union into
relation with any foreign country.
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1l.  Diplomatic, consular and trade representation.

12.  United Nations Organisation.

13.  Participation in international conferences, associations
and other bodies and implementing of decisions made thereat.

14.  Entering into treaties and agreements with foreign
countries and implementing of treaties, agreements and Con-
ventions with foreign Countries

15,  Warand peace.

16.  Foreign jurisdiction.

17.-  Naturalisation and aliens.

18, Extradition,

19.  Admission into, and emigration and expulsion from.
India; passports and visas. ' )

20.  Pilgrimages to places outside India.
21.  Piracies and crimes committed on the high seas or in
the air, offences against the law of nations committed on land

or ont the high seas or in the air.

22. " Railways, butas respects any rai_lwély ojwnéd by the State
of Jammu and Kashmir, and either operated by that State or
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operated on its behalf otherwise than in accordance with a
contract with the State by the Government of India, limited to
a regulation thereof in respect of safety, maximum and mini-
mum rates and fares station and service terminal charges, in-
terchange of traffic and the responsibility of the railway ad-
ministration as carriers of goods and passengers, and as re-
spects any railway which is wholly situate within the State and
does not form a continuous line of communication with a rail-
way owned by the Government of India, whether of the same
gauge or not, limited to the regulation thereof in respect of
safety and the responsibility of the railway administration as
carriers of goods and passengers.

25.  Maritime shipping and navigation including shipping
and navigation on tidal waters; provision of education and train-,
ing for the mercantile marine and regulation of such educa-
tion and training provided by states and other agencies.

26.  Lighthouses, including lightships, beacons and other
provision of the safety of shipping and aircraft.

27.  Ports declared by or under law made by parliament or
existing law to be major ports, including there delimitation,
and the constitutton and powers of ports authorities therein.

28.  Port quarantine, including hospitals connected there-
with; seamen’s and marine hospitals.

29.  Airways; aircraft and air navigation pravision; of aero-
dromes; regulation and organisation of air traffic and of aero-
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dromes; provision for acronautical education and training and

regulation of such education and training provided by States
and other agencies.

30.  Carriage of passengers and goods by railway, sea fair.

31.  Posts and telegraphs, telephone, wireless. broadcast-
ing and other like forms of communication.

41.  Trade and commerce with foreign countries.

72.  Election to Parliament, and the offices of President
and Vice President; the Election Commuission.

73.  Salaries and allowances of members of Parliament, the
Chairman and of the House of the People.

74.  Powers, privileges and immunities of each House of
Parliament and of the members and the committees of each
House; enforcement of attendance of persons for giving evi-
dence of producing documents before committees of Parlia-
ments or commissions appointed by parliament.

75.  Salaries and allowances of the Ministers for the Union;
the salaries, allowances, and right in respect of leave of ab-
sence and other conditions of service of the Comptroller and
- Auditor-General.

76.  Audit of the account of the Umon.
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77.  Constitution and organisation of the Supreme Court,
and the fees taken therein; persons entitled to practise before
the Supreme Court.

80.  Extension of the powers and jurisdiction of member
of a police force belonging to any State to railway areas out-
side the State.

93.  Offences against laws with respect to any of the mat-
ters aforesaid.

94. Inquiries and statistics for the purpose of any of the
matters aforesaid.

95.  Jurisdiction and power of all courts, except the Su-
preme Court, with respect to any of the matters aforesaid, but,
except with the consent of the State Government, not so as to
confer any jurisdiction or powers upon any court ordinarily
exercising jurisdiction in, or in relation to, the State; admi-
ralty jurisdiction. '

96.  Feesin respect of any of the matters aforesaid, but not
including fees taken in any court. (2)
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THE SECOND SCHEDULE
(See paragraph 3)

Provisions of  Exceptions  Modifications

the Constitution

applicable

Past-V Articles (1) Amcles 80 & 81
72(1)(c), shall apply subject to the
72(3), 133, modification that the rep-
134, 135, resentatives of the State in
136, 138, the Council of States and
145(1)(c) the House of the People
and 151(2). respectively, Sha\l] be cho-

sen by the President in
consulation with the Gov-
ernment of the State.

1(1A) Articles 54 & 55
shall apply subject to the
modifications :-

(a)  thatthe ref-
erences therein to the
elected members of
both House of Parlia-
ment and to each
elected member of ei-
ther House of Parlia-
ment Shall be deemed

1. Ins. by C.0.39, dated 20th March. 1952,
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to include, respec-
tively, a reference to
the representatives of
the State in those
Houses and to each
such representative.

(b)  that the reference
to the elected members of
the Legislative Assem-
blies of the States and to
each such elected mem-
ber Shall be deemed to -
clude, respectively, a ref-
erence to the members of
the constituent Assembly
of the State and to each
such member and

{c) thatthe population
of the State shall be
deemed to be forty-four
lakhs and ten thousands.

Articles 149 and 150
shall apply subject to
the modification that
the references therein
to the State shall be
construed as not In-
cluding the State of
Jammu and Kashmur.




Part X1

Part XII

Articles 247 to
252, clauses (3)
and (4) of article
257 and articles
260, 262 and 263.

Articles 264 and
265, clause(2) of
article 267, articles
268 to 281, clause
(2) of article 283,
articles 286 to
291, 293, 295,
296 and 297,
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(1) Clause (1) of ar-
ticle 246 shall apply sub-
Ject to the provisions of
paragraph (2) of this order
and clauses (2) and (3) of
article 246 shall not apply
in relation to the State.

(2) Clause (1) of Ar-
ticle 259 Shall apply sub-
Jject to the modification
that after the words “until
Parliament by law other-
wise provides”. the words
“and the concurrence of
the State to such law has
been obtained” shall be
deemed to be inserted .

(1)  Article 266 shall
apply only in so far as it
relates to the consoli-
dated fund of India and the
public account of India.
(2) Article 282 and
284 shall apply only in so
far as they relate to the
Union or the public ac-
count of India..



Part XV

Part X VI

Part XVII

Articles 325 to
329

Articles 332, 333,
and 337 to 342.

Nil
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(3) Articles 298, 299
and 300 shall apply only in
so far as they relate to the
union or the Government
of India.

Article 324 shall apply
only in so far as it relates
to elections to Parliament
and to the offices of the
President and Vice
President.

(1)  Article 330 shall
apply only is so far as it
relates to seats reserved
for Scheduled Castes.

(2)  Article 334 shall
apply only in so far as it
relates to the House of the
People.

{3) Article 335 shall
apply only in so far as it
relates to the Union.

The provisions of this Part
shall apply in so far as they
relate to the official lan-



Part X1X Articles 362, 363,
365" and clause
(21) of article
366.

Part XX Nil

Part XXI Articles 369, 371
and 373, clause

157
guage of the Union and to
proceedings in the, Su-
preme Court.

(1)  Atticle 361 shall
apply only in so far as it
relates to the President.

(2)  Article 364 shall
apply only in so far as it
relates to the Laws made
by Parliament.

Article 368 shall apply
subject to the additional
proviso:

“Provided further that no
such amendment shall
have effect 1n relation to
the State of Jammu and
Kashmur unless applied by
order of the President un-
der clause (1) of article
370.”

(1) Inclause (3) of ar-
ticle 379 after the words

1. Inserted by C.0.43 infis,




(4) of article 374,
articles! 376, 378
and 386 and clause
(2) of article 388.

Part XXII Nil

First Schedule  Nil

Second Schedule Paragraph 6

Third Schedule  Forms V, VI,
VIland VII

Fourth Schedule Nil

Eighth Schedule Nil

158
“Minister for any such
State”, the words “other
than the State of Jammu
and Kashmir” shall be
deemed to be inserted.

(2)  Article 389 shail
apply only in so far it re-
lates to Bills pending in
the Dominion Legislature.

(3)  Article 390 shall
apply only in so far as it
relates to the Consolidated
Fund of India.

Nil
Nil
Nil
Nil
Nil
Nil

1. Substituted ibid for “376 and 378",



Annexure V

Inaugural Speech made by Sher-I-Kashmir Sheikh
Mohammad Abdullah Prime Minister J&K State
in the Jammu and Kashmir Constituent Assem-
bly on Sth November, 1951.

“Mr., President :

Today is our day of destiny. A day which comes only
once in the life of a nation. A day on which to remember the
hosts of those gone before us, and of those yet t0 come, and
we are humbled by the greatness of this day.

After centuries, we have reached the harbour of our
freedom, a freedom, which, for the first time in history, will
enable the people of Jammu and Kashmir, whose duly elected
representatives are gathered here, to shape the future of their
- country after wise deliberation, and mould their future organs
of Government. No person and no power stand between them
and the fulfillment of this - their historic task. We are free, at
last to shape our aspirations as people and to give substance to
their ideals, which have brought us together here.

We meet here today, in this palace hall, once the sym-
bol of unquestioned monarchial authority, as free citizens of
the New Kashmir for which we have so long struggled.

1 see about me in this hall, many companions - Hindus,
Muslims, Buddhists, Harijans and Sikhs, who first trod with
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me that path which has brought us to this Constituent Assem-
bly of 1951. We fought as one, against tyranny and oppres-
sion. We survived privations and bitter struggles - The Jails of
Hari Parbat, Bahu, Baderwah and those other jails, which only
imprisoned our bodies but could not crush our spint.

When we look back on these years, we see how our
footsteps have taken us not among the privileges, but into the
hoines of the poor and downtrodden, we fought their battle
against privilege and oppression and against these darker pow-
~ers in the background which sought to set man agamst man on
the ground of religion. Our movement grew and thrived side
by side with the Indian National Congress and gave strength
and inspiration to the people of the Indian States.

I may be forgiven if I feel proud that once again in the
history of this State, our people have reached a peak of achieve-
ment through what | might call the classical Kashmiri genius
for synthesis, born of toleration and mutual respect. Through-
out the long tale of our history, the highest pinnacles of our
achievement have been scaled when religious bigotry and in-
tolerance ceased to cramp us, and we have breathed the wider
air of brotherhood and mutual understanding.

Our movement to freedom has been enacted against the
background of this same old struggle. We stood for the broth-
erhood of men of all creeds and strengthened our union on the
basis of common work and sacrifice. Against us were ranged
the forces of religious bigotry centered in the Muslim League
and 1ts satellites, and the Hindu communalists from within and
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without the State. Ranged against us,. and often in alliance with
communalism were the forces of the autocratic States, backed
up on the one hand by British Imperialisin, the paramount
power, and on the other, by the rich Landowners and other ben-
eficiartes of Court patronage.

We must remember that our struggle for power has now
reached its successful climax in the convening of this Con-
stituent Assembly. It is for you to translate the vision of New
Kashmir into reality, and 1 would remind you of its opening
words, which will inspire our labours:

“We the people of Jammu and Kashmir, Ladakh and tne
Frontier regions, including Poonch and chenani Illagas - com-
monly known as Jammu and Kashmir State-in order to perfect
our union in the fullest equality and self-determination, to raise
ourselves and our children for ever from the abyss of oppres-
sion and poverty, degradation and superstition, from medieval
darkness and ignorance, into the sunlit valleys of plenty, ruled
by freedom, science and honest toil, in worthy participation
of the historic resurgence of the peoples of the East, and the
working masses of the world, and in determination to make
this our country a dazzling gem of the snowy bosom of Asia,
do propose and propound the following Constitution of our
State.”

This was passed at the 1944 Session of the National
Conference in Srinager. Today, in 1951, embodying such aspi-
rattons, men and women from the four corners of the State in
this Constituent Assembly has become the repositpry of its
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sovereign authority. This Assembly, invested with the author-
ity of a constituent body, will be the fountain-head of basic
laws, laying the foundation of a just social order and safeguard-
ing the democratic rights of all the citizens of the State,

You are the sovereign authority in this State of Jammu
and Kashmir, what you decide has the irrevocable force of law.
The basic democratic principle of so sovereignty of the na-
tion, embodied ably in the American and French Constitution,
1s once again given shape in our midst. I shall quote the ....
famous words of Article 3 of the French Constitution of 1791:-

“The source of all sovereignty resides fundamentally
in the nation.... . Sovereignty is one and indivisible, inalien-
able and imprescriptable. It belongs to The nation.”

We should ne clear about the responsibilities that this
power invests us with. In front of us lie decision of the highest
national importance, which we shall be called upon to take.
Upon the correctness of our decisions depends not only the
happiness of our land and people now, but the fate as well of
generation to come. '

What then are the main functions that this Assembly
will be called upon to perform !

One great task before this Assembly will be to devise a
constitution for the future governance of the country, Consti-
tution-making is a difficult and detailed matter. 1 shall only
refer to some of the broad aspects of the Constitution, which
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should be the product of the labours of this Assembly.

Another issue of vital importance to the nation involves
the future of the Royal Dynasty. Your decision will have to be
taken both with urgency and wisdom for on that decision rests
the future form and character of the State.

The third major issue awaiting your deliberations arises
out of the Land Reforms which the Government carried out
with vigour and determination. Qur “land to the tiller” policy
brought light mto the dark homes of the peasantry; but, side by
side, it has given rise to the problem of the landowner’s de-
mand for compensation. The nation being the ultimate custo-
dian of all wealth and resources, the representatives of the
nation are truly the best jury for giving a just and final verdict
on such claims. So in your hand lies the power of this deci-
ston.

Finally, this Assembly will after full consideration of
three alternatives that I shall state later, declare its reasoned
conclusion regarding accession. This will help us to canalise
our energies resolutely and with greater zeal in direction in
which we have already started moving for the social and eco-
nomic advancement of our country.

To take our first task, that of Constitution-making we
shall naturally be guided by the highest principles of the demo-
cratic constitution of the world. We shall base our work on
the principles of equality, liberty, and social justice, which are
an integral feature of all progressive Constitution. The rule of
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law as understood in the democratic countries of the world
should be the cornerstone of our political structure. Equality
before the law and the independence of the Judiciary from the
influence of the Executive are vital to use. The freedom of the
individual in the matter of speech, movement and association
should be guaranteed; freedom of the Press and of opinion
would also be features of our Constitution. I need not refer in
great detail to all those rights an obligations, already embod-
ied in NEW KASHMIR, which are integral parts of democ-
racy which has been defined as “an apparatus of social organi-
zation wherein people govern through their chosen represen-
tatives and are themselves guaranteed political and civil liber-
ties.”

You are no doubt aware -of the scope of our present
constitutionalities with India. We are proud to have our bonds
with India, the goodwill of whose people and Government 1s
available to us in unstinted and abypdant measure. The Consti-
tution of India has provided for a federal union and in the dis-
tribution of sovereign powers has treated us differently from
other constitutional units. With the exception of the items
grouped under Defence, Foreign Affairs and Communication
in the Instrument of Accesston, we have complete freedom to
frame our constitution in the manner we like. In order to live
and prosper as good partners in a common endeavour for the
advancement of our peoples. [ would advise that, while safe-
guarding our autonomy to the fullest extent so as to enable us
to have the liberty to build our country according to the best
traditions and genius of our people, we may also by suitable
constitutional arrangements with the Unmion establish our right
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to seek and compel federal cooperation and assistance in this

great task, as well as offer our fullest cooperation and assis-
tance to the Union.

Whereas it would be easy for you to devise a document
calculated to create a framework of law and order, as also a
survey of the duties and rights of citizens, it will need more
arduous labour to take concrete decision with regard to the
manner in which we propose to bring about the rapid economic
development of the State and more equitable distribution of
our national income among the people to which we are pledged.
Our National conference avows its faith in the principal that
there is one thing common to meet of all castes and creeds,
and that 1s their humamty. That being so, the one ailment which
is ruthlessly sapping the vitality of human beings in Jammu
and Kashmir is their appalling poverty, and if, we merely safe-
guard their political freedom in solemn terms, it will not af-
fect their lives materially unless it guarantees them economic
and social justice.

NEW KASHMIR contains a statement of the objec-
tives of our social policy. It given broadly a picture of the kind
of life that we hope to make possible for the peopie of Jammu
and Kashmir and manner in which the economic organization
of the country will be geared to the purpose. These ideals you
will have to integrate with the political structure which you
will devise.

- The future political set up which you decide upon for
Jammu and Kashmir must also take into consideration the ex-
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istence of various sub-national groups in our State. Although
culturally diverse, history has forged an uncommon unity be-
tween them; they all are pulsating with the same hopes and
aspirations, sharing in each others joys and sorrows. While
guaranteeing this basic unity of the State, our constitution must
not permit the concentration of power and privilege in the hands
of any particular group or territorial region. It must afford the
fullest possibilities to each of these groups to grow and flour-
ish in conformity with their cultural characteristics, without
detriment to the integral unity of the state or the requirement
of our social and economic policies.

Now let us take up an issue of basic importance which
involves the fundatnental character of the State itself. As an
instrument of the will of a self determining people who have
now become sovereign in their own right, the constituent As-
sembly will now re-examine and decide upon the future of the
present ruling dynasty, in respect of its authority.

_ The present House of the Rulers of our state based its

claim to authority on the treaty Rights granted to it by the Brit-
ish Government in 1846. To throw light on the nature of these
rights it will be helpful to recall that the British power, in its
drive for terntorial expansion, achieved its objectives through
a network of alliances with the Indian Princes, subsidiary and
subordinate offensive and defensive. This mutually helpful ar-
rangement enabled the British to consolidate their power and
strengthened the grip of the princes, giving them military help
in the event of rebellion by their exploited subjects, The But-
ler Committee Report on Treaty Rights i 1929, bears ample
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testimony to this say. '

“The duty of the Paramount Power to protect the State
against rebellion and insurrection is derived from the clause
of treaties and sanads, from usage and from the promise of the
King Emperor to maintain umimpaired the privileges, rights
and dignities of the Princes..... The promise of the King Em-
peror to maintain unimpaired the privileges, rights and digni-
ties of the Princes carries with it a duty to protect the Prince
against attempt to eliminate him and substitute another form
of Government”

In recognition of their services to the British Crown,
the Indian Princess earned the rewards of a limited sovereignty
over their States under the Protection and suzerainty of the
Paramount power. It was in this way that their right, privileges
and prerogatives were preserved.

Thus the pioneers of the British imperialism subjugated

India, aided by the Indian Princes. This was hardly diplomacy.
it amounted to fraud and deceit: Mutual agreements arrived at
for such ignoble purposes were invested with the sanctity of
treaties. And itis from such “treaties that the Princes claimed
their right to rule. Our own state provides a classic example of
this. One glance at a page of our history will lay bare the truth.

The State of Jammu and Kashmir came to be transferred
to Maharaja, Gulab Singh in 1846, after the Sikh Empire be-
gan to disintegrate. His failure to render competent assistance
to the Sikh armies was duly noticed by the British as also his
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willingness to acknowledge their authority. This paved the way
for the total occupation of Northern India by the British who
were nor slow in recogmizing Maharaja Gulab Singh’s services
to them- in reward they sold him the territory of Jammu and
. Kashmir for 75 lakhs of rupees, and in the Treaty of Amritsar,
the British Government made over the entire country inde-
pendent possession of Maharaja Gulab Singh and the heirs male
of his body. In this way, the entire population of Jammu and
Kashmir state came under his absolute authority. The peculiar
indi gnity of the transaction naturall); offended the national self-
respect of our people who resisted the occupation of their
country. But the direct intervention of the British troops helped
the Maharaja to take possession of the territory.

This event in the history of the State had catastrophic
consequences for the people. The old feudal order, which was
bad enough, gave way to more exacting rule, in which the Ma-
- haraja assumed all proprietary rights over land. The entire state
was plunged into a chaotic economic condition, aggravated by
a heavy state of taxation, tributes and levies which were re-
quired to make up for the money given by the Maharaja to the
British. This unrelieved despotism reduced the bulk of the
people to the level of serials. There was general impoverish-
ment in 1948, some 4000 artisans started on a trek to Lahore,
with the object of permanently setting there. Even the British
counseled the Maharaja to loosen his grip so as to avoid a to-
tal collapse of his administration. Perhaps the forefathers of
the great poet philosopher son of Kashmir, Iqbal, where also
part of the same trail of migrants who left the State at this
time. When his agony over the fate of the people of his home-
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land bruit out in immortal verse, his feelings are echoed in the
heart of every Kashmiri.

“O Wind, if you pass through Geneva, give this mes-
sage to the comity of the people of the world. They sold the
peasant, his field, his property and the roof over his head, in
fact, they sold the entire nation and for what a paltry price”

Invested with this absolute authority acquired in 1846,
the present ruling dynasty was in power for one hundred years.
Thus sad and stemn century of servitude has stultified the growth
of our people, leaving them in the backwaters of civilization.
While in British India, and even in some of the Indian States,
many a measure of reform was introduced to alleviate the mis-
ery of the people, in this state the unenlightened absolutism
of the Rulers drove them deeper and deeper into poverty and
degradation. The conditions became increasingly intolerable
they made determined efforts to wrest power from the hands
of the Ruler.

By 1947, India had achieved independence and reached
one of her historical watersheds. It was clear that with the with-
drawal of the Paramount Power, the treaty nghts of the Indian
Princes would cease Sovereignty in that case should revert to
the people: they wished, therefore, to be consulted about the
arrangements to be made with regard to the transfer of power.
But a strange situation arose, The cabinet Mission, while ad-
mitting the claims of the Indian National Congress and the
Muslim League in British India, completely refused a similar
representation of the States peopie, who would not allow the
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right of the princes to speak on their behalf.

In our own state, the National Conference had made it
clear as early as February 10, 1946 that it was against any fur-
ther continuance of the treaty rights of the princes which had
been made in times and under circumstances which do not
obtain now and which have been framed without seeking in
consent of the state peoples. Under such circumstances no
treaties or engagements which act as dividing wall between
their progress and that of their brethren in British India, can be
binding on the people”

It was in this connection that 1 invited the attention of
the Cabinet Mission to the standing inquiry of the Treaty of
Amritsar and sought its termination. I wrote to the Cabinet
Delegation that:

“As the mission 1s at the moment reviewing the rela-
tionship of the princes with the Paramount Power with refer-
ence to treaty rights, we wish to submit that for us in Kashmir
re-examination of this relationship is a vital matter because a
hundred years ago in 1846, the land and people of Kashnur
were sold away by the British for 50 lakhs of British Indian
Rupees. the people of Kashmir are determined to mould their
destiny and we appeal to the Mission to recognise the justice
and strength of our cause™

In the Memorandum submitted to the Cabinet Mission
later by the National Conference the demand for independence
from autocracy was reiterated: Today the National demand of
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the people of Kashmir is not merely the establishment of re-
sponsible Government, but their right to absolute freedom
from autocratic rule. This immensity of the wrong done to our
people by the sale deed of 1846 can only be judged by looking
into the actual living conditions of the people. It is the depth
of our torment that has given strength to our protest”

The indifferent attitude of the Cabinet Mission to the
claims of the State people convinced us that freedom would
not be given to a hundred million people, who were to be left
to groan under the heel of autocratic rulers. Consequently, the
National Conference gave a call to the people to prepare them-
selves for fresh ordeals and new responsibilities in the final
bid for the capture of power from the hands of autocracy. This
call came on the eve of the transfer of power 1n India and was
therefore in keeping withthe spirit of the times.

The partition of India in 1947 brought many new prob-
lems and developments in its wake in Kashmir, the very foun-
dations of the admmistration began to shake and the Govern-
ment made frontal efforts to patch up the cracking structure.
Its incompetence had become glaring with the tribal raids on
the State in October, 1947, it was obvious that the Maharaja’s
authority had ceased to function and the real power lay in the
hands of the peoples organization, the National Conference.
Even at this hour of grave national danger, the Ruler failed to
see the wisdom of taking this organization into his confidence
and he preferred escape to the dignity of a formal surrender.
When the situation became critical, the unprecedented pres-
sure of the people, forced him to call upon the representatives
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of the National Conference to deal with the emergency, when
he himself had failed to handle the affairs of the State effec-

tively.

The emergency Administration in the State marked in
effect a revolutionary transfer of power from the Ruler to the
people.

1t was, however, the proclamation of March 5, 1948,
which constituted the first step towards the completion of Na-
tional emancipation. On this day. 1, as leader of the largest party
of the State, was entrusted with its Government being assisted
by a cabinet with full powers to run the administration. The
Maharajas authority was limited to that of a constitutional ruler,
making it imperative upon him to consult his Government on
an issues relating to the governance of the State.

This was obviously an interim measure. The cabinet of
the peoples representatives thus chosen functioned with the
support and cooperation of the National Conference, but with
the passage of time it became clear that the Maharaja could
not reconcile himself to this democratic system of govern-
ment. He put positive impediments in the way of the Govern-
ment. These threatened to block much needed reforms in van-
ous spheres of administration. 1t was, therefore, natural that
following disagreement between him and the Government on
matters of policy, that he should disconnect himself from the
administration and leave the state. His young son Yuvaraja Karan
Singh thereupon became the Regent and has functioned since
as constitutional head of the state.
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Today, the Constitution Assembly having met, the time

has come for the people’s representatives to make fundamen-
tal decision about the future position of the present dynasty.

It is clear that this dynasty can no longer exercise au-
thority, on the basis of an old discredited Treaty. During my
trial for sedition in the “Quit Kashmir” movement I had clari-
fied the attitude of my party when I said:

“The future constitutional set up in the State of Jammu
and Kashmir cannot derive authority from the old source of
relationship which was expiring and was bound to end soon.
The set up could only rest on the active will of the people of
the State, conferring on the Head of the State the title and au-
thorit drawn from the true and abiding source of sovereignty,
that is the people™

On this occasion, in 1946 | had also indicated the basis
on which an individual could be entrusted by the people with
the symbolic authority of a Constitutional head.

“The State and its Head represent the constitutional cir-
cumference and the centre of this sovereignty respectively,
the Head of the State being the symbol of the authority with
which the people may invest him for the realisation of their
aspirations and the maintenance of their rights”

In consonance with these principles, and in supreme
fulfillment of the peoples aspirations, it follows that a consti-
tutional Head of the State will have to be chosen to exercise
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the functions which this Assembly may choose to entrust to
him:

So far as my party is concerned, we are cinvinced that
the institution of monarchy is incompatible with the spirit and
needs of modern times which demand an egalitarian relation-
ship between one citizen and an other. The supreme test of a
democracy is the measure of equality of opportunity that it
affords to its citizens to rise to the highest point of authority
and position. In cosequence, monarchies are fast disappearing
from the world picture, as something in the nature of feudal
anachronisms. In India, too where before the partition, six hun-
dred and odd princes exercised rights and privileges of
rulership, the process of domocratisation has been taken up
and at present hardly ten of then exercise the limited authority
of Constitutional Head of State.

After the attainment of complete power by the people,
it would have been an appropriate gesture of goodwill to rec-
ogmze Maharaja Hari Singh as the first constitutional head of
the state. But 1 must say with regret that he has completely
forfeited, the confidence of every section of the people. His
incapacity to adjust himself to changed conditions and his an-
tiquated views on vital problems constitute positive
disqualification’s for him to hold the high office of a demo-
cratic Head of the State. Moreover, his past actions as a ruler
have proved that he is not capable of conducting himself with
dignity, responsibility and impartiality. The people still remem-
ber in with pain and regret this failure to stand by them in times
of crisis, and his incapacity to afford protection to a section
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of his people in Jammu.

Saint Thomas Aquinas, as early as the thirteenth cen-
tury, described the consequences of a king refusing to realise
his responsibilities in these wise words:

“A king who is unfaithful to his duty forfeits the claim
to obedience. It is not rebellion to depose him for he is him-
self a rebel whom the nation has a right to put down. But it 1s
better to abridge his power that he may be unable to abuse it.
All political authority is derived from the people, and all laws
ought to be made by them or their own representation. There
15 no security for us so long as we depend upon the will of
another man”

Because of his background, it would, therefore, be im-
possible to think of his being associated again with the admin-
istration of the State.

1 am sure none of us is interested in a personal contro-
versy with the Maharajas family. In the conduct of public af-
fairs, it is necessary that an impartial view of every individuals
deeds should be taken. Our judgement should not be wrapped
by 11l will or personal rancour. During our association with
Yuvaraj Karan Singh these last few years, 1 and way colleagues
* in the Government have been impressed by his intelligence,
his broad outlook and his keen desire to serve the country.
These qualities of the Yuvaraj single him out as a fit choice for
the honour of being chosen the first Head of the State.
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There is no doubt that Yuvaraj Karan Singh in his ca-

pacity as a citizen of the State, will prove a fitting symbol of

the transition to a democratic system in which the ruler of

yesterday becomes the first servant of the people, functioning
under their authority and on their behalf.

The next issue before us is that of the compensation
which we should or should not grant to those landowners who
have been expropriated during the putting into operation of
the land to the tiller legislation under which land was given, or
given back to the man who actually cultivates it.

It is not possible for you to consider this question dis-
passionately unless you understand something of the history
of land tenure in the State. For us the well being of the peas-
ants who from the vast majority of the population of this coun-
try 1s a top priority; we realize that on a sound organization of
agriculture, and the elimination of debit and the evils of land-
lordism, their ultimate welfare depends. We sincerely believe
that our body politic cannot be healthy as long as their exists
here an army of men doing little or no work and getting easy
remuneration for it, and as long as we perpetuate the danger-
- ous age old class division of our society that landlordisin
breeds. Our attempt has been to make our land dwellers con-
tented. We set about these fundamental reforms in the follow-
ing way.

On Martyrs day, the 13" of July, 1950 the Government
declared its policy of liquidating the big landed estates and
transferring land to the tillers of the soil. On the 17" of Octo-
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ber, 1950 was enacted the Big Landed Estates Abolition Act.
By this Act, the right of ownership in respect of lands n ex-
- cess of 22/34 acres of land excluding orchards, grass and fuel
reserves was abolished and such land was decreed to be trans-
ferred to the actual tillers to the extent of their possession. In
this way, the right of the cultivator to the ownership of land in
his possession was recognized and enforced and no new class
of intermediaries or rent receivers was allowed to come into
being. The abolition of landlordism is thus an accomplished
fact and there is no going back on the decision already taken.
The big landed Estates Abolition Act, however, provides for
the Constituent Assembly to settle the question of compensa-
tion with respect to the land from which expropriation has taken
place, that question 1s now before you for decision.

The system of individual ownership of land is of mod-
emn growth and originally, the land belonged in common to
communities of kinsmen or to the State. Before the British
rule, the proprietors were by no means the real owners of the
soil and of all method for the collection of revenue during
that time, the most noteworthy was that of collecting it direct
from the cultivators through the Headmen of the villages. There
is very little evidence to show that in Mughal and Sikh times,
there were many rent paying tenants. The Ain-I-Akbari not only
contains no regulations about tenants, but also recognise no
intermediary between the cultivator and the State. Neverthe-
less there were some types of intermediaries in the pre Brit-
ish peniod and also in later times, and it 1s the existence of
 these intermediaries, which led to the development of land-
lordism in the State. The revenue farmers were one class of
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such intermediaries and so were the different privileged classes
of assignees, Jagirdars, muafidars and mukarraridars, all en-
joying feudal concession, which were created during the
Mughal and Sikh times and also during the Dogra Rule.

In the Jammu Provience, ownership of land was granted
by State Deeds during the Sikh Rule and the earlier period of
the Dogra Rule. In the Kashmir Province, the ownership of
land was held by the ruler since 1846 when Maharaja Gulab
Singh purchased Kashmir from the British. It was in 1933 as a
result of the pressure of public opinion that proprietary right
in land was conferred on the landholders in the Kashmir prov-
ince including the Frontier f)islricts, ‘but this concession to
mass demand for transfer of proprietorship of land to the ac-
tual cultivators was reduced to a fiction inasmuch as large tracts
of land, granted by earlier Rulers to influential persons, Rajas
and Dewiness by state Deeds were construed and acted upon
as grants of the right of proprietorship in land in this manner
were created big proprietors who did not cultivate their land
themselves, but had tenants who paid them rent in cash and
kind. The small peasant proprietor who cultivated land with
his own hands also existed, but there were cases where the
cultivators who had originally acquired Holders, right and were
recorded as such were relegated to the position of tenants by
the right of land holding being granted by the Ruler to some of
his favorites who did not cultivate the land themnselves and
where pure and simple rent receivers.

While the land settlement in the State was rightly made
with the peasant proprietors, the settlement with the peasant
proprietors, the settlement with the intermediary proprietors
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was not made on their recognition as proprietors of the soil,
but because of certain political and financial reasons. 1t was
well understood, even by the successive settlement officers
and Settlement Commissioner in the State that though the 1n-
termediary proprietors were to be declared the proprietors of
the soil, their tenants really were no ordinary tenants, but were
in most cases, the original and hereditary possessors of the
soil. The First Regular Settlement conducted in the state had
perhaps nothing to do with the determination of the historical
and accurate theory of the intermediary proprietors position,
nor was its function to confer on the proprietors a position
comparable to what they onginally were. It appears that the
task of the settlement authority was only to legalize all the
- original acts of illegality and usuruption by which intermedi-
ary revenue framers or rent receivers had assumed gréat power
and influence in the period or disorder, before a proper Rev-
enue Administration came to the country.

At the first Regular Settlement the area of land not un-
der cultivation was very large. In 1891 AD when the later Sir
Walter Lawrence was in the State, every inducement was given
to the cultivators to till the land and in this way large tracts of
State land where brought under cultivation. But even such lands
as had been reclaimed and brought under the plough by the
cultivators where gifted away in proprietary right to influen-
tial person. There were grants of land known as Chaks made
under orders No. 5 and 6, otherwise known as the Pratap Code.
All these grants were subject to substantial concession in land
revenue. There were grants in different kind, as for instance,
State Official’s Grants in perpetuity, Hindu, Grants and oth-
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ers. The vast majority of these concessionist landholders ob-
tained their grants by virtue of the high positions they had ac-
quired. The grants under the Pratap Code were entirely made
to the clan and kinsmen of the Royal House in whose favour
were also released some State Forest Reserves and cultivable
areas in some Game Reserves. With the demarcation of for-
~ ests in the State, several areas where excluded from the for-
ests and let out for cultivation and for purposes of agriculture,
State lands were similarly permitted to be used as Grazing
Ground. The reclaiined land out of the Wular Lake and in and
around the Dal Lake, which was owned by the State, was also
released for cultivation. And then under Raj Tilak Room No. 4
about 26 years ago, State waste lands were granted as Village
Commons equivalent to the aggregate cultivated land of each
village, with the same rights as the landholders enjoyed in re-
spect of their existing holdings. Even after the First Regular
Settlement, many estates were sold to speculators or given
over to those who were prepared to meet the land revenue de-
mand in cases where default was made by actual cultivators,
and the right to own land was recognized as that of the revenue
payer as against the actual cultivator who defaulted. The no
cultivating land owners leased out their interests and the
middlemen leased it out in turn, creating a long chain of rent
receivers and rent payers, who intervened between the state
and the actual cultivators.

[t will thus be seen that a substantial portion of the
landed property came to be owned from such land as was the
property of the state before and in every case the acquisition
of land was free from any encumbrance or payment of any
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consideratton. It is in the light of this historical badkground,
therefore that the Hon’ble Member of this House shall have
to consider whether there is any justification for payment of
any compensation to such land owners for lands from which
they are expropriated under the Big landed Estates Abolition
Act.

Finally, we come to the issue, which has inade Kashmir
an object of world interest, and has brought her before the
forum of the United Nations. This simple issue has becoine
so involved that people have begun to ask themselves, after
three and a half years of tense expectancy. “Is there any solu-
tion?” Our answer is in the affirmative. Everything hinges round
the genuineness of the will to find a solution. If we face the

issue straight, the solution is simple.

The problem may be posed in this way. Firstly, was
Pakistan’s action invading Kashmir in 1947 morally and le-
gally correct, judged by any norm of international behaviour?
* Sir Owen Dixon’s verdict on this issue is perfectly plain. In
unambiguous terms he declared Pakistan an aggressor. Sec-
ondly, was the Maharaja’s is accession to India legally valid or
not? The legality of the accession has not been seriously ques-
tioned by an irresponsible or independent person or authority.

These two answers are obviously correct. Then where
is the justification of treating India and Pakistan at par in mat-
ter pertaining to Kashmir? In fact, the force of logic dictates
the conclusion that the aggressor should withdraw his armed
forces, and the United Nations shou:1d see that Pakistan gets
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out of the State.

In that event, India herself, anxious to give the people
of the state a chance to express their will freely would will-
ingly cooperate with any sound plan of demilitarization. They
would withdraw their forces, only garrisoning enough posts to
ensure against any repetitidn of that earlier treacherous attack
from Pakistan.

These two steps would have gone a long way to bring
about a new atmosphere in the State. The rehabilitation of dis-
placed people, and the restoration of stable civic conditions,
would have allowed people to express their will and take the
ultimate decision.

We as a Government are keen to let our people decide
the future of our land in accordance with their own wishes. If
 these three preliminary processes were accomplished we
should be happy to have the assistance of international observ-
ers to ensure fair play and the requisite conditions for a free
choice by the people.

Instead invader and defender have been put on the same
plain. Under various grabs, attermpts have been made to side
track the main 1ssues. Sometimes, against all our 1deals of life
and way of living attempts to divide our territotries have been
made in the form of separation of our State religion-wise with
ultiinate plans of further disruptiflg its territorial integnty once
an offer was made to police our county with Common wealth
forces, which threatens to bring in impartial control by the
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back door. Besides, the repugnance which our people have how-

ever, to the idea of inviting foreign troops on their soil, the
very presence of Common wealth troops could have reacted
suspicion among our neighbours that we were allowing our-
selves to be used as a base of possible future aggression against
them. This could easily have made us in a second Korea.

We have watched all this patiently but we cannot be in-
different to the growing sufferings of our people. We cannot
any longer tolerate being banded about and left with an indefi-
nite future. Not only has our patience been tried to its limits
but our self-respect has been challenged by allegatiion that we
are the stooges of India. And nobody n our own land that our
influence rests on Indian bayonets that we are running a police
state and various other taunts and fantastic allegations.

We, therefore, thought if best to call upon our own
people to declare what future they seek. At last we, in Octo-
ber, 1950 decided to convoke a Constituent Assembly, which
would pronounce upon the future affiliations of our state. We
were, and are, convinced that whatever soine groups or indi-
viduals in the world outside might have to say about this deci-
sion of ours, there are in every country many people who have
faith in justice and straightforward dealing.

[ have no doubt that our considered views will be un-
derstood and supported by freedom - loving, peace-loving and
democratic minded people all over the world. I am sure too
that Almighty God who guards all just causes will bestow his
blessings upon us and guide our footsteps towards correct and
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honest ends.

The problem, then of accession has to be considered
against the background of history in particular, of the immedi-
ate past consequent on the British quitting India, disappear-
ance of the paramount power. The end of the war brought to
ahead the question of Indian freedom. Let me recapitulate The
Cabinet Mission was sent to India to hammer out plans for the
transfer of power. This mission had a series of consulations
with parties and leaders of opinton in British India, but refused
to agree to the people of the Indian States being represented
by their popular leaders and instead backed up their old allies,
the Indian princes [ and my colleagues had at that time raised
our voice against this attitude in the following words of our
Memorandum:

“The fate of the Kashmiri nation is in the balance and in
this hour of decision we demand our basic democratic right to
send our sclected representatives to the constitution making
bodies that will construct the framework of Free India. We
emphatically repudiate the right of the Princely Order to rep-
resent the people of the Indian States of their right to nomi-
nate their personnel representatives as our spokesmen.”

1 have no doubt in my mind that if popular representa-
tives from the Indian States had been included in the discus-
sions they would have certainly helped in having many contro-
versial issues resolved fairly and smoothly. But that was not to
~be. To our misfortune, and to the misfortune of millions of
people in India and Pakistan, the Cabinet Mission as well as
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the Indian political parties seemed to have been swayed by vari-
ous conflicting considerations, with the result that the Indian
sub-continent which had acquired an organic unity through ages
of social, cultural and economic intercourse, was suddenly vivi-
sected in to the two Dominions of India and Pakistan, I need
not relate here the horrors that followed this unnatural, opera-
tion. Millions of hearts in both countries still ache with wounds
that will not heal.

The agony of this change over became all the more in-
tense as a result of the position in which the Indian States were
left under the Indian independence Act of the British parlia-
ment the paramountcy of the British Crown, against which the
princes had been leaning, lapsed, and it was made clear that it
would not be transferred to either of the succeeding Domin-
ions. There were three alternative courses open to them.
They could accede to either of the two Dominions or remain
independent. This gave the princes, themselves the option to
decide the fate of their States.

Following the announcement of the ‘Mountbaten plan’
on Jun 3, some of the Indian States acceded to Pakistan and
some to India by means of Instruments of Accession executed
through their princes. There were also some who entered in to
stand still Agreements with either or both pending finalization
of their decisions.

The betrayal of the interests of the State people had
been expected following the rejection of the Memorandum of
the National Conference, and so we in Kashmir decided to
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place the issue before the people themselves.

This is how our well-known “Quit Kashmir” agitation
began. The National Conference once again led the people
through a great struggle, and once again the Ruler tried to curb
it, this time with unprecedented severity. But when a whole
people is on the move, it is not possible to repress them and
they do not stop until they wrest freedom and justice for them-
selves from the unwilling hands of those above them.

The crucial date of Indian and Pakistani independence
therefore, came when I and my colleagues were still behind
pnison bars. The whole sub-continent was in a state of high
tension and disturbance. If at that time, the head of the State of
Jammu and Kashmir had even the slightest sense of realism or
a proper awareness of the danger lurking in the situation, he
would have immediately taken the people into his confidence.
By associating their representatives with administration, | am
sure many of the complications that arose later, could have

- been avoided.

Instead of that, the Maharaja’s Government entered in
Stand Still Agreement with Pakistan, and this was accepted
without question by that Dominion. A similar arrangement was
suggested to India, also but it is noteworthy that the Govern-
ment of India insisted that it could not consider any agree-
ment entered into by the Government of the State valid until it
had the approval of the people’s representatives.

While the leaders constantly refused to recognise vital
issue of accession without first securing the approval of his
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people, the Muslim League and the Pakistan Government sup-
ported the claims of the Rulers to speak for their States. The
late Mr. Jinah took the position that after the lapse of Para-
mountcy, the Princes were completely independent and that
they could themselves determine what relations they should
have with the two Dominions. Throughout the struggles that
the people of Kashmir waged against autocracy we should never
forget that the Muslim League leadership had completely dis-
associated itself from them and that, during the upsurge of
1946 their local party organs had assisted the administration
to suppress the movement.

At this crucial time, then, Pakistan was under strict
cover of secrecy perfecting her own plans, and the Dawn, the
Muslim League official organ in Karachi, was appealing to the
Maharaja to accede to Pakistan on the grounds that he would
have far greater freedom there than in India.

.1t was at this stage taking advantage of the isolation of
the Kashmiris from the rest of the world, that Pakistan im-
posed an economic blockade upon us with a view to starving
us into submission. Attempts were made even te excite com-
munal hatred to disrupt our peaceful civic life. Even in the
face of such provocation, the National Conference, | am proud
to say, took an objective and democratic stand. Immediately
on my release from imprisonment, | clarified the issue at a
mass meeting in Srinagar. The first and fundamental issue be-
fore us was the establishment of a popular Government. Our
objective might be summarised as “Freedom First.” Then alone
could we as a free people decide our future associations through
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accession. [ also made it clear that the National Conference
would consider this issue without prejudice to its political
friends and oppenents, and strictly in accordance with the best
interests of the country as a whole. 1 said that in the state of
tension and conflict that obtained both in [India and Pakastan, it
was difficult for the people bere and now tc pradict what the
final shape of both would be.

You will realize, therefore, that we could not be ac-
cused of being partial to one side or the other. During that
period we openly discussed the matter with representatives of
the Muslim Legue who bad come to Srinagar for this purpose.
We even sent one of our representatives to Lahore to acquaint
the authorities in Pakistan, with our point of view. We were
thus still struggling against autocracy and for freedom when
the state was suddenly invaded from the side of Pakistan.

The overwhelming pressure of this invasion brought
about a total collapse of the armed forces of the State as well
as its administrative machinery, leaving the completely de-
fenseless people at the mercy of invaders. 1t was not an ordi-
nary type of invasion, inasmuch as no canons of warfare were.
observed. The bribetnent tribesmen who attacked the state in
thousands, killed burmed, looted and destroyed whatever came
_ their way and in this savagery no section of the people could
escape. Even the nuns and nurses of a Catholic Mission were
either killed, or brutally maltreated. As these raiders advanced
towards Srinagar, the last vestige of authornity, which lay in the
person of the Maharaja, suddenly disappeared from the Cap: -
tal. This created a strangle vacuum, and would have certainly
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led the occupation of the whole state by Pakistani troops and

tribesmen, if, at this supreme hour of crisis, the entire people
of Kashmir had not risen like a solid barrier against the ag-
gressor. They halted his onrush, but could not stop him en-
tirely as the defenders, had not enough experience, training
and equipment to fight back effectively. There is no doubt that
some of them rose to great heights of heroism during these
fateful days. Who can help being moved by the saga of cruci-
fied Sherwani, Abdul Aziz, Brigadier Rajendra Singh, Prempal
Sardar Rangil Singh early Militia boys like Pushakar Nath
Zadoo, Somnath Bira, Ismail among scores of other named
and unnamed heroes of all communities. But we though rich
in human material lacked war equipment and trained soldiers.

When the raiders were fast approaching Srinagar, we
could think of only one way to save the State from total anni-
hilation by asking for help from a friendly neighbour. The rep-
. resentative of the National Conference, therefore, flew to Delhi
to seek help from the Government of the India. But the ab-
sence of any constitutionalities between our State and India
made it impossible for her to render us any effective assis-
tance in meeting the aggressor. As 1 said earlier, India had re-
fused to sign a stand still agreement with the State for the
ground that she could accept such an agreement until it had the
approval of the people. But now, since the people’s represen-
tatives themselves sought an alliance, the Government of In-
dia showed readiness to accept it. Legally the instrument of
Accession had to be signed by the Ruler of the State. This the
Maharaja did. While accepting that accession, the Government
of India said that she wished that “as soon as law and order




190
have been restored in Kashmir and her soil cleared of the in-
vader, the question of the States accession should be settled
by reference to the people”.

Actuated by a sincere desire to avoid bloodshed and
further conflict, the Government of India approached the Se-
curity Council in 1948 with a plant against Pakistan. The re-
quest was simple. The contention of India was that Pakistan
was responsible for the invasion of Kashmir and was continu-
ing to help the raiders who had been employed as mercenarnies
for this purpose. And it was further said that legally bound as
India was to clear the Jammu and Kashmir State of raiders.
She might be constrained to pursue the invaders to their bases
in Pakistan, which might lead to a still bigger conflagration.
India, therefore, wanted the Security Council to dispose of
the case as quickly as possible in the interest of peace. If this
had been done, condition would have ip-so-facto came into
being when the people of Jammu and Kashmir would have ex-
pressed their will with regard to the continuance of the acces-
sion to the Dominion they had joined. This was not to be.

This is the essential background, which we must fully
take into account. Now I shall indicate some of the consider-
 ations which should be kept in view when you the Hon’ble
Members of this august Assembly, shoulder the grave respon-
sibility of giving your considered opinion on this issue of ac-
cession which effects not only the present generation of our
people but generations yet to come.

The Cabinet Mission Plan has provided for three
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courses which may be followed by the Indian states when de-

termining their future affiliations. A state can either accede to
India or accede to Pakistan but, failing to do either, it still can
claim the right to remain independent. These three alterna-
tives are naturally open to our state, while the intention of
British Government was to secure the privileges of the
Princes: the representatives of the people must have the pri-
mary consideration of promoting the greatest good of the com-
mon people. Whatever steps they take must contribute to the
growth of a democratic social order wherein all invidious dis-
tinctions between group and creeds are absent. Judged by this
supreme consideration, what are the advantages and disadvan-
tages of our states accession to either India or Pakistan, or of
having an independent status?

As arealist, [ am conscious that nothing is all black or
all white, and there are many facts to each of the proposition
before us. I shall first speak on the merits and demerits of the
State’s accession to India. In the final analysis, as 1 understand
it, it is the kinship of ideals, which determines the strength of
ties between two States. The Indian National Congress has
consistently supported the cause of the State’s Peoples’ free-
dom. The autocratic rule of the Princes has been done away
with the representative Governments have been entrusted with
the administration. Steps towards democratization have been
taken and these have raised the people’s standard of living,
brought about much needed social reconstruction, and, above
all built up their very independence of spirit. Naturally, if we
accede to India there is no danger of a revival of feudalism and
autocracy. Moreover, during last four years, the Government
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of India has never tried to interfere in our internal autonomy.
This experience has strengthened our confidence in them as a
democratic State.

The real character of a State 1s revealed in its Constitu-
tion. The Indian Constitution has set before the country the
goal of secular democracy based upon justice freedom and
equality for all without distinction. This is the bedrock of
modemn of democracy. This should meet the argument that the
Muslims of Kashmir cannot have security in India, where the
large majority of the populations are Hindus. Any unnatural
cleavage between religious groups is the legacy of Impenal-
ism, and no Modern State can afford to encourage artificial
divisions if it is to achieve progress and prosperity. The Indian
Constitution has amply and finally repudiated the concept of a
religious State, which is a throwback to medievalism, by guar-
anteeing the equality of rights of all citizens irrespective of
their religion, color, caste and class.

The national movement in our State, naturally, gravi-
tates towards these principles of secular democracy. The
people here will ever accept a principle, which seeks to favour
the interests of one religion or social group against another.
This affinity in political principles, as well as in past associa-
tion, and our common path of suffering in the cause freedom,
must be weighed properly while deciding the future of the State.

We are also intimately concerned with the economic
well being of the people of this State. As 1 said beforz while
referring to constitution-building, political ideals ate often
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meaningless unless linked with economic plans. As a State,
we are concerned mainly with agriculture and trade. As you
know, and as I have detailed before, we have been able to put
through our “land to the tiller” legislation and make of it a
practical success. Land and all it means is an inestimable bless-
ing to our peasants who have dragged along in servitude to the
landlord and his allies for centuries without number. We have
been able under present conditions to carry these reforms
through; are we sure that in alliance with landlord ridden Paki-
stan, with so many feudal privileges intact, that these economic
reforms of ours will be tolerated? We have already heard that
news of our Land Reforms has traveled to the peasants of the
enemy-occupied area of our State who vainly desire a like sta-
tus, and like benefits. In the second place, our economic wel-
fare is bound up with our arts and crafts. The traditional mar-
kets for these precious goods, for which we are justly known
all over the world, have been centered in India. The volume of
our trade, in spite of the dislocation of the last few years, shows
this, Industry is also highly important to us. Potentially we are
rich in minerals, and in the raw materials of industry; we need
help to develop our resources India, being more highly indus-
trialized than Pakistan, can give us equipment, technical ser-
vices and materials. She can help us too in marketing. Many
goods also which it would not be particle for us to produce
here for instance, sugar, cotton, cloth and otherwise essential
commodities, can be got by us in large quantities from India.
1t is around the efficient supply of such basic necessities that
the standard of living of the man-in-street depends.

I shall refer now to the alleged disadvantages'of acces- |
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I shall refer now to the alleged disadvantages of acces-
sion to India.

To begin with, although the land frontiers of India and
Kashmir are contiguous, an all-weather road-link as depend-
able as the one we have with Pakistan does not exist. This must
necessarily hamper trade and commerce to some extent, par-
ticularly during the snowy winter months. But we have studied
this question, and with improvements in modern engineering,
if the State wishes to remain with India the establishment of
an all weather stable system of communication is both fea-
sible and easy. Similarly, the use of the State rivers as a means
of timber transport is impossible if we turn to India, except in
Jammu where the river Chenab still carries logs to the plans.
In reply to this argument, it may be pointed out that accession
to India will open up possibilities of utilizing our forest wealth
for industrial purposes and that, instead of lumber, finished
goods which will provide work for our carpenters and labourers,
can be exported to India where there is a ready market for them.
Indeed in the presence of our fleets of timber-carrying trucks,

-river transport is a crude system which inflicts a loss of some
20% to 35% intransit.

Still another factor has to be taken into consideration.
Certain tendencies have been asserting themselves in India,
which may in the future convert it into a religious State wherein
the interests of Muslims will be jeopardized. This would hap-
pen if a communal organization had a dominant hand in the
Government, and Congress ideals of the equality of all com-
munities were made to give way to religious intolerance. This
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continued accession of Kashmir to India should, however, help
in defeating this tendency. From my experience of the last four
years, it is my considered judgement that the presence of Kash-
mir in the Union of India has been the major factor in stabiliz-
ing relations between the Hindus and Muslims of India.
Gandhiji was not wrong when he uttered words before his death
which para-phase; “| lift up mine eyes onto the hills, from
whence cometh my help.”

As I have said before, we must consider the question of
accession with an open mind, and not let our personal preju-
dices stand in the way of balanced judgement. | will now invite
you to evaluate the alternative of accession to Pakistan.

The most powerful argument, which can be advanced in
her favour, is that Pakistan is a Muslim State, and a big major-
ity of our people being Muslim the State must acceded to Pa-
kistan. This claim of being a Muslim State is of course only a
camouflage. It is a screen to dupe the common man, so that he
may not see clearly that Pakistan 1s a feudal State in which a
clique is trying by these methods to maintain itself in power.
In addition to this, the appeal to religion constitutes a senti-
mental and a wrong approach to the question. Sentiment has
its own place in life, but often it leads to irrational action.
Some argue, as supposedly natural corollary to this that our
acceding to Pakistan our annihilation or survival depends. Facts
have disproved this. Right thinking men would point out that
" Pakistan is not an organic unity of all the Muslims irr this sub-
continent. It has on the contrary, caused the dispersion of the
Indian Muslims for whose benefit it was claimed to have been
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created. There are two Pakistans at least a thousand miles apart
from each other. The total population of Western Pakistan
which is contiguous to our state, is hardly 25 million, while
the total number of Muslims resident in India is as many as 40
million. As one Muslim is as good as another, the Kashmiri
Muslim if they are worried by such considerations should
choose the forty millions living in India.

Looking at the matter too from a more modern politi-
cal angle, religious affinities alone do not and should not nor-
mally determine the political alliances of State. We do not
find a Christian bloc, a Buddhist bloc, or even a Muslim bloc,
about which there is so much talk now a days in Pakistan. These
day’s economic interests and a community of political ideals
more appropriately influence the policies of States.

We have anothgr important factor to consider, if the
State decide to make this the predominant consideration. What
will be the fate of the one million non-Muslims now in our
State? As things stand at present, there is no place for them in
Pakistan. Any solution which will resuit in the displacement
or the total subjugation of such a large number of people will -
not be just or fair, and it is the responsibility of this House to
ensure that the decision that it takes an accession does not
militate against the interests of any religious group.

As regards the economic advantages. 1 have mentioned
before the road and river links with Pakistan. In the last analy-
sis, we must however remember that we are not concerned
only with the movement of people but also with the movement
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of goods and the linking up of markets. In Paksitan there is a
chronic dearth of markets for our products. Neither, for that
matter, can she help us with our industnalization, being her-
self industnally backward.

On the debit side, we have to take into account the re-
actionary character of her politics and State politics. In Paki-
stan, we should remember that the lot of the State subjects has
not changed and they are still helpless and under the heel of
their Rulers, who wield the same unbridled power under which
we used to suffer here. This clearly runs counter to' our own
aspirations for freedom.

Another big obstacle to dispassionate evaluation of her
‘policies is the lack of a constitution in Pakistan. As it stands at
present, this state enjoys the unique position of being gov-
erned by a Constitution enacted by an outside Parliament which
gives no idea whatsoever of the future shape of civic and so-
cial relations. It is reasonable to argue that Pakistan cannot
have the confidence of a freedom loving and democratic people
when it has failed to guarantee even fundamental rights of its
citizens. The right of self-determination for nationalities is
being consistently denied and those who fought against Impe-
rialism for this just right are being suppressed with force. We
should remember Badshah Khan and his comrades, who laid
down their all for freedom, also Khan Abdus Samad Khan and
other fighters in Baluchistan. Our national movement in the
State considers this right of self-determination inalienable,
and no advantage however great, will persuade our people to
forego 1t.
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The third course open to us has still to be discussed.
We have to consider the alternative of making ourselves an
Eastern Switzerland, of keeping aloof from both States, but
having friendly relations with them. This might seem attrac-
tive in that it would appear to pave the way out of the present
deadlock. To us as a tourist country 1t could also have certain
obvious advantages. But in considering independence we must
not ignore practical consideration. Firstly, it is not easy to pro-
tect sovereignty and independence in all small country, which
has not sufficient to strength, defend itself on our long and
difficult frontiers bordering so many counties. Secondly, we
must have the good will of all our neighbors. Can we find pow-
erful guarantors among them to pull together always in assur-
ng us freedom from aggression? [ would like to remind you
that from August 15 to October 22, 1947, our State was inde-
. pendent and the result was that our weakness was exploited by
the neighbour with whom we had a valid standstill Agreement.
The State was invaded. What is the guarantee that in future to
we may not be victims of a similar aggression?

[ have now put the pros and cons of the three alterna-
tives before you. It should not be difficult for men of discrimi-
nation and patriotism gathered in this Assembly to weigh all
these in the scales of our national good and pronounce where
the true well being of the country lies in the future.

Mr. President, it will be fitting here if I on this solemn
occasion remember the last words of one our martyrs which
still ring in my ears. In 1931, the State Police had fired on our
demonstrators, and many lay wounded and dying in the grounds
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of the Jammu Mosque. One man, supported by his old mother
and young wife, was nearing his last breath, and he comforted
them in their misery, forgetting his own. Then he called for
me. When | came to him he looked me straight in the eyes and
said, “We have done our day. Now it is for you and the nation
to carry it through to a successful end” Perhaps the spint of
that hero is in this Hall today to see one fulfillment of his
dreams of this land of Kashmir. Today is a day of fulfillment
for all- a day when we finally, and triumphantly assert our right
to decide our own future, free from threats of force and out-
side dictation.

On this historic day, we remember the Prime Minister
of India, our cherished friend and never failing comrade on
this difficult journey and, besides, an illustrious son of Kash-
mir, the many friends in India and some even in Pakistan, who
in the years before partition, helped us forward. We remem-
ber the Ahrars whe went to jail in their thousands for us; Badshah
Khan and our friends of the frontier, now in jails and fighting
for their own freedom. Nor can we ever forget our kith and kin
across the cease-fire line, who are at present living under the
heel of the enemy. There welfare is always dear to us and we
shall continue to regard them as an integral part of ourselves.

For twenty years, Mr. President, we have journeyed to
this day and our criterion in all we do must be the welfare of
our people. This consideration alone must be the welfare of
our people. This consideration alone must guide our decision.

Now again, | have put my deepest thoughts before you
and may God, in His mercy, lead us all forward on the right path.



Annexure VI

Constitutional Relationship between the Jammu and
Kashmir State and the Indian Union.

!Speech made by Jenab Sheikh Mohammad
Abdullah, the Prime Minister of the state, in Jammu and
Kashmir Constituent Assembly on 11"™ August, 1952

Sir, I crave permission to make a statement before the
House in regard to constitutional relational between the Jammu
and Kashmir State and the Indian Union. As the Hon’ble Mem-
hers are aware, during the last Session of the Constituent As-
sembly, the Basic Principles Committee had submitted a re-
port making certain specific recommendations about the fu-
ture. Head ofthe State. The Drafting Committee will, no doubt,
submit its report to the House during this Session.

Since the changes proposed by this Assembly involved
corresponding adjustments in the Indian Constitution, the
Government of India desired that it should have time to dis-
cuss with our representatives the proposals pending in this
Assembly. Accordingly, a Delegation headed by Hon’ble M.A.
Beg was sent by us to Delhi. The Government of India also
availed of this opportunity to discuss with our representatives
other matters pertaining to the constitutional relationship, it
became necessary for me and some of my other colleagues in
the Government to participate in the taltks. I am now in a posi-

1. Jammu and Kashmir Constituent Assembly (debates) Part 1st Vol. 1951-1955
Pages 485497 : '
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tion to inform the House that certain broad principles have
been laid down certain and decisions have been tentatively ar-
rived at between the two Governments.

Before I apprise this House of the details of these ten-
tative decision, I wish to review briefly the background of our
relationship with India. For sometime past, there has been a
good deal of discussions on this important question both here
as well as outside. In the heat of public controversy, which this
question aroused, the points at issue were sometime obscured.

May 1 mention here the developments which led to the
establishment of our relationship with India in October, 1947?
After the Independence Act of 1947 was passed by the British
Parliament, the Dominion Status was conferred on India and
Pakistan; and the British Parliament having lapsed, the Indian
States became Independent. They were however, advised to join
either of these two Dominion. It is a tragic commentary on
these arrangements proposed by the British Government that
the position of these Indian States, comprising one-fourth of
the total population of the entire Indian sub-continent, was left
absolutely vague and nebulous with the result that the future
of the States people came to be subjected to the vagaries of
their respective rules. Many of them acceded to either of the
two Dominions after a good deal of procrastination while oth-
ers hesitated and delayed the final decision to the detriment
of the interests of the people living in these States.

The Jammu and Kashmir State was one of the States
whose ruler had not taken a decision in regard to accession.
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While the State was in the condition of uncertainty and inde-
cision and while the national movement was seeking transfer
of complete power to the representatives of the people and
the then State Government was indulging in repression in cer-
tain areas of the State particularly in Poonch, the State was
suddenly invaded. Thousands of tribesmen from Pakistan as
well as Pakistan nationals, launched a savage attack against the
people of this State. The administration then in charge of its
affairs proved singularly ineffective to cope with the grave
emergency and consequently it collapsed all of a sudden. At
that critical movement in the history of the State, the National
Conference stepped into avert what looked like total annihila-
tion at the hands of the raiders from Pakistan who were later
proved to have been abetted by the Pakistan Government. The
National Conference once mobilized all sections of the popu-
lation in an effort to prevent conditions of chops and disloca-
tion form spreading to the entire State. This factor was mainly
responsible for the splendid moral displayed by the people of
Kashmir who were inspired to heroic deeds in their resistance
against the invaders.

It was, however, obvious that in face of the over
whelming number of the well armed raiders, unarmed people
of Kashmir could not hold out for long. Consequently, it be-
came urgently necessary for us to seek the assistance of the
friendly neighbour which alone would enable us to throw back
the invaders. In that critical moment, we could tumn only to
India where the Government and the people had demonstrated
their sympathies for the ideals for which we were fighting the
raiders.
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But legal complications came in the way of India ren-
dering the State any immediate help for its defence against
aggression. The Government of India could send their army
only if the State would acceded to that Dominion. In accor-
dance with the Indian Independence Act. of 1947, the Instru-
ment of Accession had to be executed by the Ruler of the State
in order to make it legally valid. Consequently, with the back-
ing of the most popular organization in the country, the Maha-
raja signed the Deed of Accession on the 26™ of October, 1947,
and the State of Jammu and Kashmir became part of the Indian
Dominion.

The basis of our relationship with India is the Instru-
ment of Accession which eénable our State to enter into a union
with India. In accordance with the terms of the Instrument,
certain powers were transferred to the Centre. The principle
matters specified for this purpose in respect to which the
Dominion Legislature could make laws for this State were:

(a) Defence,
(b)  External Affairs, and
(¢) Communications.

This arrangement involved a division of sovereignty
which is the normal feature of a Federation. Beyond the pow-
ers transferred by it to the Domtinion, the State enjoyed com-
plete residuary Sovereignty. "

These terms of the association of our State with the
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Dominion of India were maintained; and, subsequently, when
the Constituent Assembly of India was charged with the task
of framing a constitution, this overriding consideration was
kept in determining the position of the State in the proposed
Constitution earlier to this, it had been agreed between the
two Government that “in view of the special problems arising
" in respect of this State and the fact that the Government of
India have assured its people that they would themselves fi-
nally determine their political future”, a special position should
be accorded to Jammu and Kashmir in the future Constitution
so that a limited field of the Union Powers over the State is
ensured. Four representatives were nominated from the Jammu
and Kashmir State to the Constituent Assembly of India. These
representatives participated in the deliberations of the Con-
stituent Assembly of India at a time when the bulk of the In-
dian Constitution had already been adopted. It was at this stage
that the constitutional position of the State was determined in
the Constitution of India. The representatives of the Jammu
and Kashmir State reiterated their views that our association
with India should be based on the terms of the Instrument of
Accession. It was also made clear that while the accession of
the Jammu and Kashmir State with India was complete in fact
and in law to the extent of the subjects enumerated in this in-
strument, the autonomy of the State with regard to all other
subjects outside the ambit of the Instrument of Accession
should be preserved.

Taking into account the special circumstances in which
this State was placed, a special constitutional arrangement was
evolved and provided in Article 370 of the Constitution which
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defines the position of Jammu and Kashmir as follows:-

“Notwithstanding anything in this Constitution.

(a) the provision of Article 238 shall not apply in
relation to the State of Jammu and Kashmir;

(b)  the power of parliament to make laws for the
said States shall be limited to;

(1) those matters in the Union list and
the Concurrent list which, in consolation
with the Government of the State, are de-
clared by the President to correspond to
matters specified in the instrument of Ac-
cession governing the accession of the State
of the Dominion of India as the matters with
respect to which the Dominion legislature
may make laws for that State; and

(1) such other matters in the said lists
as, with the concurrence of the Government
of the State, the President may by order

specify.

Explanation: For the purposes of this Article; the Gov-
ernment of the State means the person for the time being rec-
ognized by the President as the Maharaja of Jammu and Kash-
mir acting on the advice of the Council of Minister for the
time being in office under the Maharaja’s proclamation dated:
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the fifth day of March, 1948;
(c) the provisions of Article I and of this article
shall apply in relation to that State;

(d) such of the other provisions of this Constitu-
tion shall apply in relation to that state subject to such excep-
tions and modifications as the president may by order specify.

_ Provided that no such order which relates to the

matters specified in the Instrument of Accession of the State
referred to in paragraph (1) of sub-clause (b) shall be issued
except in consultation with the Government of the State.

Provided further that no such order which relates to
matters other than those referred to in the last preceding pro-
viso, shall be i1ssued except with the concurrence of the Gov-
emment.

(2)  If the concurrence of the Government of the
State referred to in paragraph (ii) of sub-clause (b) of clause
(D) or in the second proviso to sub-clause (d) of that clause be
given before the Constituent Assembly for the purpose of fram-
ing the Constitution of the State is convened, it shall be placed
before such Assembly for such decision as it may take there
on.

(3)  Notwithstanding anything in the foregoing pro-
visions of the Article, the President may, by public Notifica-
tion, declare that this Article shall cause to be operative or
shall be operative only with such exceptions and modifica-
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tions and from such date as he may specify.

Provided that the recommendation of the Constituent
Assembly of the State referred to in clause (2) shall be neces-
sary before the President issues such a Notification.”

While the State of Jammu and Kashmir is included in
the list of States in part B of schedule I of the Constitution, it
is apparent from a perusal of this Article that the provisions of
Article 238 relating to the Constitution of the State in Part B
shall not apply to the State of Jammu and Kashmir. In view of
the special position and character of the State and with a view
to regulate the relationship of the State with the Union of In-
dia, Article 370 was devised.

The other important feature of this constitutional step
1s that the matters specified in the Instrument of Accession
shall apply in relation to the Jammu and Kashmir State in
consulation with the Government of Jammu and Kashmuir State
and all other matters which do not fall within the terms of the
Instrument of Accession shall not apply in relation to our State
except with the final concurrence of the Jammu and Kashmir
Constituent Assembly.

Here I would like to point out that the fact that Article
370 has been mentioned as a temporary provision, the Consti-
tution does not mean that it is capable of being abrogated,
modified or replaced unilaterally. In actual effect, the tempo-
rary nature of this Article arises merely from the fact that the
power to finalize the Constitutional relationship between the
State and the Union of India has been specifically vested in the
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Jammu and Kashmir Constituent Assembly. 1t follows that
whatever modifications, amendments or exceptions that may
become necessary either to Article 370 or any other Article
in the Constitution of India in their application to the Jammu
and Kashmir State are subject to decisions of this Sovereign
Body.

Since a good deal of confuted thinking and uninformed
criticism 1s indulged in by some interested people, I would
like to point out here that the Constitution has confined the
scope and jurisdiction of the Union Powers to the terms of
Instrument of Accession with the proviso that they may be
extended to such other matters also as the President may be
order specify with the concurrence of the Jammu and Kash-
mir Constituent Assembly. The special problems facing the
State were thus taken into account and under the Constitution
the relationship approximated to that subsisting under the In-
strument of Accession. The Constitution of the Indian Union,
therefore, clearly envisaged the convening of a Constituent
Assembly for the Jammu and Kashmir State which would be
finally competent to determine the ultimate position of the
State in respect of the sphere of its accession which would be
incorporated as in the shape of permanent provisions of the
Constitution.

This briefly, is the position which the Constitution of
India has accorded to our State. [ would like to make it clear
that any suggestions of altering arbitratrily this basis of our
relationship with India would not only constitute a breach of
the spirit-and letter of the constitution, but it may invite seri-
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ous consequences for a harmonious association of our State
with India. The formula evolved with the agreement of the two
Government remains as valid today as it was when the Consti-
tution was framed and reasons advanced to have this basis
changed seem completely devoid of substance.

In arriving at this arrangement, the main consideration
before our Government was to secure a position for the State
which would be consistent with the requirements of maximum
autonomy for the local organs of State Power which are the
ultimate source of authority in the State while discharging
obligations as a unit of the Federation.

I would, therefore, plead that the validity of such con-
stitutional arrangement should not be appraised academically
but in the proper context of the extraordinary circumstances
through which the State has been passing for the last five years
or so. Since the State was invaded in 1947, the situation here
has been bristling with such compelling urgencies as needed
drastic administrative and economic changes. The revolution-
- ary conditions prevailing in our State could be coped with only
through extraordinary measures. The Government of the State
was, therefore, called upon to take vital decisions which could
not wait. Accordingly it enacted laws which were calculated
to transform the social and economic fabric of the common
people. With the improvement in the internal situation of the
country, the necessity for a legislature become obvious. Con-
sequently it was decided to convince a Constituent Assembly
for the State elected on the basis of adult franchise. This As-
sembly accordingly came into being in October, 1951.
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The Hon’ble members are aware that as the Leader of
the National Conference party, I indicated in my inaugural ad-
dress the scope of the decisions which I felt the Constituent
Assembly would have to take. I listed the four main issues as
pertaining to the main functions to the Assembly, viz., the fu-
ture of the Ruling Dynasty, payment of compensation for the
land transferred to cultivators under the Big Landed Estates
Act, Ratification of the State’s accession to India as well as
the framing of a Constitution for the State. While discussing
these in my address to this House, 1 had given clear indica-
tions of my party views in regard to them. I had also an occa-
sion to place my point of view on these issues before the rep-
resentatives of the Government of India and I had the dissatis-
faction that they approved of it.

When the Constituent Assembly commenced its
labours, it had to tackle these issues in course of time. It took
decisions in regard to payment of compensation to landlords

and it came to the conclusion that no compensation was justi-
fied.

The Constituent Assembly has, at present, under its
consideration the future of the Ruling Dynasty. In this con-
nection the Basic Principles Committee recommended that
the Institution of hereditary rulership in the State should be
aknolished and in future the office of the Head of the State
~ should be elective. While accepting the recommendations of
the Basic Principles Committee this Assembly charged the
Drafting Committee to place before this House appropriate
proposals for the implementation of these recommendations.
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As I'said in the beginning of my statement, such a fun-
damental decision involved corresponding adjustments in the
Indian Constitution and in order to finalize the position in re-
spect to this issue and other matters pertinent to it. I and my
colleagues had discussions with the representatives of the
Government of India as a result of which we arrived at some
tentative agreements, the details of which I wish to place be-
fore the House.

The Government of India hold the view that the fact
that the Jammu and Kashmir State was the constituent unit of
the Union of India led inevitably to certain consequences in
regard to some important matters, namely:-

(a)  Residuary powers;

(b)  Citizenship;

(¢)  Fundamental Rights;

(d)  Supreme Court of India;

(e)  National Flag;

(f)  The president of India;

(g) The Headship of the State;

(h)  Financial Integration;

(1)  Emergency Provisions; and

()  Conduct of election to Houses of Parliament.

Permit me, Mr. President, now to deal with each one
of these items and also the agreement artived at between the
Jammu and Kashmir Government and the Government of
India in relation to them.
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RESIDUARY POWERS

It was agreed that while under the present Indian Con-
stitution, the Residuary Powers vested in the Centre in respect
of all States other than Jammu and Kashmir, in the case of our
State, they vested in the State itself. This position is compat-
ible with Article 370 of the Indian Constitution and the Instru-
ment of Accession on which this Article is based. We have
always held that the ultimate source of sovereignty resides in
the people. It, is therefore, from the people that all powers
can flow. Under these circumstances, it is up to the people of
Kashmir, through this Assembly, to transfer more powers for
mutual advantage to the custody of the Union Centre.

CITIZENSHIP

It was agreed that in accordance with Article 5 of the
Indian Constitution persons who have their domicile in the
Jammu and Kashmir State, shall be citizens of India. It was
further agreed that the State Legislature shall have power to
define and regulate the rights and privileges of the permanent
residents of the State, more especially in regard to acquisi-
tion of immovable property, appointments to services and like
matters. Till then the existing State law would apply. It was
also agreed that special provisions should be made in the laws
governing citizenship to provide for the return of those per-
manent residents of Jammu and Kashmir State, who went to
Pakistan in connection with the disturbances of 1947 or in
fear of them as well as of those who have left for Pakistan
earlier but could not return. If théy returned, they should be
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entitled to the rights, and privileges and obligations of citi-
zenship.

There are historic reasons which necessitate such con-
stitutional safeguards as for centuries past, the people of the
State have been victims of exploitation at the hands of their
well-to-do neighbours. The Hon’ble Members are perhaps
aware that in the late twenties, the people of Jammu and Kash-
mir agitated for the protection of their bonafide right against
the superior competing interest of the non-residents of the
State. It was in response to this popular demand that the Gov-
ernment of the day promulgated a Notification in 1927 by
which a strict definition of the term “State Subject” was pro-
vided. I am glad to say that the Governinent of India appreci-

“ated the need for such a safeguard. No definition of the spe-
cial nghts and privileges of the residents of the State can af-
ford to remain static. The need may anise at one stage or the
other to liberalize such a definition. The importance of the
fact that the State Legislature shall retain powers to be able to
effect such modifications becomes obvious in this context.

There is yet another class of State Subjects whose in-
terests had to be safeguarded. The Hon’ble Members of this
‘House are aware that on account of the disturbances of 1947
and also as a consequence of the invasion of this country by
Pakistan, large numbers of the residents of this State suffered
dislocation. We have therefore, to visualize the possibility of
their return to their homes and hearths as soon as normal con-
ditions are restored. It has been suggested in certain quarters
that this protection has been provided o::ly for those residents
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of the State who are at present stranded in Pakistan. 1 would
like to make it clear, as 1 have stated earlier, that this protec-
tion will operate only when the conditions are normal and such
conditions naturally presume that the resettlement of the dis-
located population, whether Muslims or Non-Muslim cannot
be one sided or unilateral.

FUNDAMENTAL RIGHTS

It is obvious that while our Constitution is being framed,
the Fundamental Rights and duties of a citizen have necessary
gotto be defined. 1t was agreed, however, that the Fundamen-
tal Rights, which are contained in the Constitution of India
could not be conferred on the residents of Jammu and Kash-
mir State in their entirety taking into account the economic,
social and political character of our movement as enunciated
in the New Kashmir Plan. The need for providing suitable
modifications amendments and exceptions as the case may be
in the Fundamental Rights Chapter of the Indian Constitution
in order to harmonize those provisions with the pattern of our
principles was admitted. Particular care would have to be taken
to preserve the basic character of the decisions taken by this
House on the question of land compensation as well as the
- laws relating to the transfer of land to the tiller and other mat-
ters. The main point to be determined is whether the Chapter
of our Fundamental Rights should form a part of the Kashmir
Constitution on that or that of the Union Constitution.
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SUPREME COURT

It was agreed that the Supreme Court should have origi-
nal jurisdiction in respect of disputes mentioned in Article131
of the Constitution of India. 1t was further agreed that the Su-
preme Court should have jurisdiction in regard to Fundamen-
tal Rights which are agreed to by the State.

On behalf of the Government of India, it was recom-
mended that the Advisory Board in the State, designated “His
Highness’s Board of Judicial Advisors” should be abolished
and the jurisdiction exercised by it should be vested in the
Supreme Court of India. That is to say that the Supreme Court
should be the final Court of Appeal in all civil and criminal
matters as laid down in the Constitution of India.

We, however, felt that this would need a detailed ex-
amination and consequently it was agreed that we should have
time to consider it further.

NATIONAL FLAG

We agreed that in view of the clarifications issued by
me in my public statements while interpreting the resolution
of this House according to which the old State flag was substi-
tuted by a new one, it was obvious that the new State flag was
in no sense a rival of the National Flag. But for historical and
other reasons connected with the freedom struggle in the State,
the need for the continuance of this flag was recognized. The
Union Flag to which we continue our allegiance as part of the
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Union will occupy the supremely distinctive place in the State.

PRESIDENT OF INDIA

It was agreed that the powers to grant reprieve, com-
mute death sentences, etc. should also belong to the President
of the Union.

HEADSHIP OF THE STATE

I am glad to inform this House that the Government of
India have appreciated the principle proposed by the Basic
Principles Committee as adopted by this Assembly in regard
to the abolition of the hereditary rulership of the State. In or-
der to accommodate this principle, the following arrangement
was mutually agreed upon:-

(1)  The Head of the State shall be the person rec-
ognized by the President of the Union on the recom-
mendation of the Legislature of the State;

(11)  He shall hold office during the pleasure of the
President;

(iii) Hemay, by writing under his hand addressed to
the President, resign his office;

(iv)  Subject to the foregoing provisions, the Head
of the State shall hold office for a term of five years
from the date he enters upon his office;
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FINANCIAL INTEGRATION

In regard to this subject, we agreed that it would be nec-
essary to evolve some sort of financial arrangement between
the State and the Indian Union. But as this involved far reach-
ing consequences, it was felt that a detailed and objective ex-
amination of this subject would be necessary.

EMERGENCY POWERS

On behalf of the Government of India, it was stated that
the application of Article 352 of the Constitution was neces-
sary as it related to vital matters affecting the security of the
State. They did not press for the application of Article 356 or
©360.

On behalf of the Kashmir Delegation, it was stated that
the application of Article 352 to the State was not necessary.
In the event of war or external aggression, item | in the Sev-
enth Schedule relating to the defence of India apphed and the
Govemnment of India would have full authority to take any steps
in connection with defence, etc. In particular, we were averse
to internal disturbance being referred to in this connection as
even some petty internal disorder might be considered suffi-
cient for the application of Article 352.

In reply, it was pointed out that Article 352 could only
be applied in a state of grave emergency and not because of
some small disorder or disturbance. '
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In order to meet our view point, it was suggested on

behalf of the Government of India that Article 352 might be

» accepted as it is with the addition at the end of the first para-
graph (I) of the following words:-

“but in regard to internal disturbance at the re-
quest or with concurrence of the Government
State”

We generally accepted this position, but wanted some
time to consider the implications and consequences as laid
down in Article 353, 358 and 359, which on the whole ac-
cepted. In regard to Article 354, we wanted to examine it fur-
ther before expressing our opinion.

CONDUCT OF ELECTIONS TO HOUSES OF
PARLIAMENT

Article 324 of the Indian Constitution already applies
to the State in so far as it relates to elections to Parliament
and to the offices of the President and the Vice-President of
India.

I have put before this House the broad indications of
the agreement arrived at between us and the Government of
India. As the Hon’ble Member will, no doubt, observe, the at-
titude of the Government of the Government of India has been
most helpful. A satlsfactory position has emerged and we are
now able to assess the basic issues of our constitutional rela-
tionship with India n clearer terms. There has been a good
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deal of accommodation of our respective points of view. Both
the representatives of Government of India and the Kashmir
Delegation have been impelled by the desire to strengthen fur-
ther the existing relationship to remove all obscurity and vague-
ness. We are convinced, as ever before, that we have the full
support both of the Government and the people of India in the
fulfillment of our democratic ideals and the realization of our
objectives.

This good will and amity, 1 am sure, will result in the
consolidation of freedom and democracy in our country. | may
however, emphasize, that the supreme guarantee of our rela-
- tionship with India is the identity of the democratic and secu-
lar aspirations, which have guided the people of India as well
as those of Jammu and Kashmir in their struggle for emanci-
pation and before which all constitutional safeguards will take
a secondary position.

It 1s of course, for the Constituent Assembly, which is
seized of these matters to determine the extent and scope of
the State’s accession to India. The Assembly may agree to con-
tinue this relationship on the present basis or extend its scope
as it might like and consider feasible and proper. In the course
of framing the Constitution for the State, the Hon’ble Mem-
bers of this Assembly, will have an opportunity of discussing
" these agreements and expressing their views thereon.

I thank you Sir, for affording me this opportunity to place
before the Hon’ble Members of the House the result of our
recent talks with the representatives of the Government of India




Appendix VII

1IStatement of Pt. Jawahar Lal Nehru, Prime Minister of
India in the House of People on July 24, 1952

...... Now, the position since the Constitution was
framed, is thus contained in Article 370 and in the Presidents’s
Order following it. Article 370 was obviously of a transitional
nature, and it allowed the President to make any additions to
it, any variations to it, later on, the subject being that if any
change or addition was required, we need not have to go through
the cumbrous process of amnending our Constitution, but the
President was given authority to amend it in the sense of add-
ing a subject, part of a subject, whatever 1t was to the other
subjects in regard to Kashmir. But in Article 370, the old prin-
ciple was repeated and emphasized that all these changes or
any change required the approval of the Constitution Assem-
bly of Jammu and Kashmir State.....”

“.......Now in regard to the talks we have had, the posi-
tion, obviously the admitted position, is that the Jammu and
Kashmir State is a constituent part or unit of the Indian Re-
public. It is a unit of India and is therefore a part of the terri-
tory of India. That is the basic position.

The question of citizenship arose obviously. Full citi-
zenship applies there. But our friends from Kashmir were very
apprehensive about one or two matters. For a long time past.

1. As per press release issued by Press Information of Bureau, Government of India
dated July 24, 1952
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In the Maharaja’s time, there had been laws there preventing
any outsider, that is, any person from outside Kashmir, from
acquiring or holding land in Kashmir, if | may mention it in the
old days the Maharaja was very much afraid of a large number
of Englishmen coming and settling down there. Because the
climate is delectable, and acquiring property. So, although
most of their rights were taken away from the Maharaja under
the British rule, the Maharaja stuck to this that nobody from
outside should acquire land there. And that continues. And in
the State Subjects notification by the Maharaja, they have de-
fined four grades of subjects, Class number one, class two,
class three and class four. And unless you come in one of these
classes, you just cannot acquire land there, or any immovable
property. So the present Government of Kashmir is very anx-
ious to preserve thatright because, they are afraid, and I think
rightly afraid, that Kashmir would be over run by people whose
sole qualification might be the possession of too much money
and nothing else, who might buy up and get the delectable
places. Now they want to vary the old Maharaja’s law to liber-
alize it, but nevertheless to have checks on the acquisition of
lands by persons from outside. So far as we are concerned, |
agree that under article 19-clause (5) of our Constitution, we
think it is Clearly permissible both in regard to the existing
law and any subsequent legislation. However, we agreed that
this should be cleared up. The old State’s subjects definition
gave certain privileges regarding the acquisition of land, the
services, and other minor things, I think, State scholarships
and the rest. So, we agreed and noted down thas .

The State legislature shall have power to define and
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regulate the rights and privileges of the permanent residents
of the State, More especially in regard to the acquisition of
immovable property appointments to services and like mat-
ters. Till then the existing State law should apply.

Then there was another matter relating to citizenship
because owing to these troubles in Kashmir Since 1947 and
little before and after there, have been large number of people
who have gone out of Kashmir but want to return. So there
must be provision made for them to return. In fact in our own
Constitution, some provision has been made and 1 might in-
form the House that this question was raised early this year or
last year about the inclusion of a large number of migrants
from East Bengal. We could not include them in our electoral
rolls, because they came too late. We are including them now.
Those that fulfil the conditions will come in. So those who
had gone away from Kashmir to Pakistan or elsewhere and
who normally speaking might not be eligible for citizenship
should be provided for, if they want to return so we said:

Special provision should be made in the laws govern-
ing citizenship who the return of those permanent residents of
Jammu and Kashmir State, who went to Pakistan in connec-
tion with the disturbances of 1947 or earlier in fear of them,
and could not return they should be entitled to the rights and
privileges and obligations of citizenship.

Then came the question of fundamental rights. Now
- there was general agreement that there should be fundamental
rights and these fundamental rights should apply to the State.
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But again there were great apprehensions in the minds of our
friends from Kashmir. First of all, the question was how far
these fundamental rights might not come in the way of their
land legislation now or any later development of it. Certainly
we did not want them to come in the way of their land legisla-
tion. We like their land legislation. We thought it was very
good. In fact it is quite impossible to upset a thing that has
been done, But we said the matter should be cleared.

The Second thing was this. Owing to all business of
invasion of Kashmir State, war , cease fire, all kinds of con-
tinuing tensions, difficulties due to infiltration, constant at-
tempts are made by infiltration, espionage cases are repeat-
edly heard. There is sabotage and the rest; butif you go to that
State, you find normalcy there, that is to say, the State is func-
tioning adequately normally, but behind that normalcy there is
this tension, constant tension of an enemy trying to come in
to create trouble, to disturb and all that. And that State Gov-
emment has to be wary and watchful all the time and so we
were told that it was possible that some part of the fundamen-
tal rights provisions might very well hamper the activities of
the State Government from taking these precautions and these
" measures. We agreed that it was essential and in the interests
of Kashmir Situated as the State is now that the State Gover»
ment should have that authonty. So subject to this, furtherc” |,
sideration can be given to it as to how this could be dor* .
that a fuller consideration of this like matters was » 1€, SO
so that the fundamental rights might be applied wit'  .ieces sary
fications and exceptions as might be consid”  -thsuch mog;.
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Then in regard to the Supreme Court it was agreed that
the Supreme Court should have original jurisdiction in respect
of disputes mentioned in Article 131 of the constitution of
India. 1t was further agreed that the Supreme Court should have
Jurisdiction in regard to fundamental rights, which are applied
to that State. On be half of the Government of India we recom-
mended that the advisory tribunal in the State which is desig-
nated as His Highness’s Board of Judicial Advisors Should be
abolished and the jurisdiction exercised by it should be vested
in the Supreme Court of India that is to say that he Supreme
Court Should be the final Court of Appeal in all civil and crimi-
nal matters as laid down in the Constitution of India. The Kash-
mir Government delegation had no objection to this. They were
prepared to agree but they said they would like to consider the
matter in some detail further.

Now I come to the question which has been much dis-
cussed and referred to in the newspapers, the question of the
head of the State.

I might mention that apart past history when this Con-
stituent Assembly met in Kashmir, the inaugural address to
that Assembly Stated quite clearly some of the policies that
they were going to pursue, and among these policies was the
election, by democratic process, of the head of the State. That
has been the declared policy of the National Conference Or-
. ganization in Kashmir for a long time. We hdd no objection
with regard to the enunciation of that principle then, Now af-
ter careful consideration because we have always has consider
two matters: firstly give affect to the wishes of the people of
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the State and secondly, to give effect to our own Constitution.

We have come to an agreed formula. Of course, you will not
attach too much importance to the language. A word here or
there. For legal and constitutional purposes the words may be
changed, but it describes the way we have been thinking and
what we have agreed to. Now it was agreed (1) that head of the
State shall be the person recognized by the president on the
recommendation of the Legislature of the State. How the leg-
islature of the recommended is a matter for the Legislature.
Whether it is by the process of election or not it is for them to
decide: it may be by the process of a majority or two thirds
majority: it is entirely for them to decide. Anyhow they rec-
ommend and then it is for the President to recognize (2) He
that is Head of the State, shall hold office during the pleasure
of the President (3) He, the Head of the State may by writing
under his hand addressed to the president. Resign his office.
(4) Subject to the foregoing provisions of this article, the head
of the State shall hold office for a term of five years from the
date he enters upon his office provided that he shall notwith-
standing the expiration of his term, continue to hold office
until his successor enters upon his office. That is so-for as the
Head of the State is concerned.

Then there has been a good deal of misunderstanding
in regard to the National Flag. This has been cleared up, I think,
adequately by public statements made. Nevertheless, we
thought that this should be further cleared up. Sheikh Abdullah,
the Prime minister of Jammu and Kashmir State, had stated
publicly that the question did not arise so far as they were con-
cerned. Because the National Flag was the supreme flag and it
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had exactly the same status and position in the Jammu and

Kashmir State as in any other part of India. The State flag was
in no sense a rival to the National flag but for historical and
sentimental reasons connected with their struggle for free-
dom in Kashmir, they wanted this state symbol to continue.
This was agreed. It was added that this should be made clear in
a formal manner, preferably by the constituent Assembly of
the State.

Thus in regard to the president of India, it was agreed
that the powers to reprieve and commute death sentences etc.
Should belong to the president of India.

There has been some talk abut financial integration. It
was decided that such financial arrangements between the State
and the Government of India should be considered further and
details worked out. The position as | said , is a dynamic chang-
ing one. Matters have to be gone in the some detail; so what-
ever the financial arrangements might be, we shall gradually
work them out.

Them there is the question of emergency power con-
tained in our constitution, more especially in our article 352
of the Constitution, it was agreed to; [ will remind the House
what article 352 is in case of invasion, external danger or in-
ternal disturbances, the President has power to declare a state
of emergency and then various consequences flow from it.
This parliament is then seized of the position. Now this was
agreed to; but the friends from Kashmir were slightly appre-
hensive of what internal disturbances meant there. For the rest
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they have said, of course, if there is a grave emergency, this
should happen. So with regard to adding some words to clear
up, not to clear up that matter but rather to bring in the fact that
in the case of internal disturbances any action taken should be
with the concurrence of the Government of the State. It was
agreed that article 352 of the Constitution should apply to the
State with the addition at the end of the first paragraph of the
following words;

“but in regard to internal disturbances, at the request or
with the concurrence of the Government of the State”.

That is the State of emergency will be declared with
the concurrence of the Government of the State.

These are the principal things that have been discussed
and I think that we have armved at very satisfactory decisions.
Agreement which are in consonance with the wishes of the
people of Kashmir and in consonance with our Constitu-
tion......... 7




Annexure VIII

Dr. Rajendra Prasad’s note to Shri Jawahar Lal Nehru
dated September 6, 1952

Rashtrapati Niwas
Simla
6" September 1952

My dear Prime Minister,

When you last saw me, | promised to send you a note
on the legal and Constitutional aspect of the proposal to sub-
stitute a system of elected head for the Jammu and Kashmir
State in place of the existing Rajpramukh. 1 now enclose a note
for your consideration. In view of the complexity and impor-
tance of the issues, involved, | have no doubt that the Attorney
General and the Law Minister will be consulted.

I have received a memorial from the Maharaja, a copy
of which, I understand, has also been received by you. Pre-
sumably, the Minister for States has also received a copy. |
shall be glad in due course to have the comments of yourself
and the Minister for States on this memorial.

I 'am leaving Simla on the morming of Sunday 7" Sep-
tember for places in the interior of Himachal Pradesh, but will

be back by the evening of Tuesday, the 9" September.

I am sending copies of this letter with enclosure to the
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Ministers for Education, Defence and States.

Yours sincerely,:

Rajendra Prasad

Shri Jawaharlal Nehru
Prime Minister

Enclosure:

The Prime Minister of Jammu and Kashmir has forwarded
a copy of the Constituent Assembly of the Jammu and Kashmir
State relating to the substitution of a system of elected head of
the state in place of Rajaparmukh as at present with a request to
the Government of India to take action to enable effect being to
the resolution. Along with the resolution two draft notifications
to be issued by the President, one under clause (1) of that Ar-
ticle, have also been received. The former draft involves amend-
ment of a provision of the Constitution of India and the latter
contemplates a modification of two other provisions of the
Constitution in its application to the State of Jammu and Kash-
mir. The proposal raises questions of considerable importance
concerniny the Constitutional scope of the proposed notifica-
tions and also about the ‘competencc of the President to have
repeated recourse to the extraordinary powers conferred on him
by the Article in question. S




230
Before I take up this question it is very necessary to
know whether any steps are being taken to amend the present
Constitution of the State of Jammu and Kashmir. It appears
from paragraph 6 of the resolution that there is already in ex-
istence the Jammu and Kashmir Constitution Act of 1996,
which has been amended by Act No. XVII of 2008. Under this
Constitution the Maharaja is presumable the head of the State,
. and it would obviously be necessary, as a first step, to amend
that Constitution if it is decided to give immediate. effect to
the proposal now under consideration. Not having a copy of
the Jammu and Kashmir Constitution Act, l am not in a posi-
tion to say whether provision exists in that Constitution for its
amendment, but inasmuch as it has been amended as recently
as the Hindu Year 2008, 1 believe such provision does exist. |
suggest that this question needs looking into.

The first draft notification enclosed with the letter of
the Prime Minister of Jammu and Kashmir purports to be is-
sued under clause (3) of Article 370. This clause is of a pecu-
liar and exceptional nature in as much as it authorises amend-
- ments of Constitution by an executive act of the Government
of India as distinguished from Parliament. The Constitution
of India contemplates and lays down, apart from this article,
two.methods for its amendment. An amendment proper of the
Constitution can be effected by the special procedure laid down
in Article 368. There are certain other i)rovisions in the Con-
stitution in regard to which it is specially and specifically laid
down that Parliament, by ordinary legislation, can effect
changes. In both these cases, it is the Parliament alone which
can effect amendments. In the first case, even the deer of
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- Parliament to amend the Constitution is limited in as much as
it can do so only if the special procedure in Article 368 is
followed. In the second group of cases the Parliament is left
free to pass legislation which may amount to amendment of
the Constitution laid down. Nowhere else, as far as I can see is
there any provision authorising the executive Government to
make amendments in the Constitution, the temporary provi-
sions contained in the article 391 and 392 having come to an
end. There can be no doubt that Article 370, and particularly
clause (3) thereof, is of an exceptional nature. While it safe-
guards in clause (2) the right of the Constituent Assembly of
Jammu and Kashmir to revise or annul any action taken by the
Government of that State in giving concurrence under clause
1(b)(ii) and the second proviso to clause 1(d) of Article 370,
it excludes altogether the Parliament of India from having any
say regarding the Constitution of Jammu and Kashmir and
places full power in the hands of the government including the
power to amend the Constitution of India. It is therefore, nec-
essary to examine the wording of this peculiar clause with some
care for a correct appreciation of the comprehensive terms
that:

“Notwithstanding anything in the foregoing pro-
visions of this article, the President may, by public notifica-
tion, declare that this article shall cease to be operative or
~ shall be operative only with such exceptions and modifica-
tions and from such date he may specify:

“Provided that the recommendation of the Constituent
Assembly of the State refired to in clause (2) shall ne neces-
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sary before the President issues such a notification.”

Clause (1) of this Article lays down that

(a)  the provisions of Article 238 shall not apply in
relation to the State of Jammu and Kashmir:

(b)  that the power of Parliament to make laws for
the said State shall be limited to;

(i)  those matters in the Union list and the concur-
rent list which, in consultation with the Government of
State, are declared by the President to correspond to
matters specified in the instrument of Accession gov-
erning the accession of the State to the Dominion of
India as the matter with respect to which the Dominion
Legislature may make laws for that State; and

(i1)  such other matters in the said Lists as with the
concurrence of the Government of the State the Presi-
dent may by order specify.

Then follows explanation of the term “Government of
the State” namely, the person for the ime being recognized by
the President as the Maharaja of Jammu and Kashmir acting
on the advice under the Maharaja’s proclamation dated the fifth
day of March 1948.

The Article proceeds further to lay down in paragraph
(¢) and (d) of clause (1) that the provision s of Article t and of
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the Article shall apply in relation to that State; and that such of
the other provisions of the Constitution shall apply in relation
to that state subject to such exceptions and modifications as
the President may by order specify: Provided that no such or-
der which relates to the matter specified in the Instrument of
Accession of the State reffered to in paragraph (1) of sub-
clause (b) shall be issued except in consultation with the Gov-
ernment of the State: and provided further that no such order
which relates to matters other than those reffered to inthe
last proceeding provision shall be issued with the concurrence
of that Government.

The present proposal is to amend the Explanation in
clause (1) by substituting for the words “as the maharaja of
Jammu and Kashmir acting on the advice of the Council of
Ministers for the time being in office under the Maharaja’s
Proclamation dated the fifth of March 1948”. The word “as
the Sadar-i-Riyasat of Jammu and Kashmir acting on the ad-
vice of the Council of Minister for the time being in office”.

It is worth noting that, while the proviso to clause (3)
of Article 370 lays down that the recommendation of the Con-
stituent Assembly of the State is a condition precedent to the
issue of any notification by the President under the substan-
tive provisions of the clause, it does not make it obligatory
for the President to issue a notification to give effect to any
recommendation that he may receive from the Constituent
Assembly. Presumably it is deliberately so worded in order
that the recommendation of the Constituent Assembly could
be examined on its merits before the President is advised to
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issue a notification under that clause. 1t is also worth noting
that the clause encisages two alternatives for the President,
namely, either to declare that the whole of Article 370 shall
cease to be operative or to declare that the whole of only with
. exceptions and modifications. In either case the President is
further required to specify the date from which the.notifica-
tion 1s to take effect.

As 1 have already observed, the scope of this Article, if
literally intercepted, is exceedingly wide. Suppose the first
alternative is adopted and whole of the Article is declared to
be inoperative, what will be the result? One view would be that
the Article being in the nature of an exception to the applica-
tion of the Constitution of the State of jammu and Kashmir,
abrogation of the Article would result in the whole Constitu-
tion becoming applicable to the State of Jammu and Kashmir
without any exception or modification. But the Article itself
has been very peculiarly worded. for paragraph (¢) of clause
(1) of that Article expressly applies the provision of Article
and of that Article to the State. In fact, it is because of this
application of Article | to the State that the State is included
within the territories of the Union. The abrogation of Article
370 abrogates along with the application of Article 1 to the
State with the result that the State ceases to be part of the ter-
ritory of India. 1 do not think that this could have been the in-
tention of the framers of the Constitution for nowhere is the
President empowered to exclude any portion of the territo-
ries of India from the Union. As a matter of fact, Article 2
contemplates the admission of fresh territories in to the Union
or the establishment of new States, but nowhere does the Con-
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stitution contemplate the exclusion of any territory from the
territories of the Union.

Further, under the second alternative envisaged in clause
(3), extensive power is conferred on the President to apply
the Constitution to the State with such exceptions and modifi-
cations as may be specified in the notification and the ques-
tion at once arises whether such an extensive power is exer-
cisable from time to time or is exhausted by a single exercise
thereof, judging by the language employed and by the very ex-
ceptional nature of the power conferred. I have little doubt
myself that the intention is that the power is to be exercised
only once, for then alone would it be possible to determine
with precision which particular provisions should be excepted
and which modified. The fact that President is also required to
specify the date from which the notification is to take effect
also tends to confirm this view. Although the phrase “excep-
tions modification” is used, there can be no doubt that what is
involved is really an amendment by executive order of the
Constitution in relation to the State of Jammu and Kashmir.
Parliament could never have intended that such an extraordi-
nary power of amending the Constitution by executive order
~was to be enjoyed without any limitation as to the number of
times on which it could be exercised or as to the period within
which it was exercisable or as to the scope and extent of the
modifications and exceptions that could be made. 1t cannot be
seriously maintained that for all time to come the application
of our Constitution to Jammu and Kashmir would derive its
authority from Article 370, to the complete exclusion of Par-
liament. The marginal note to Article 370 itself describes the
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nature of the Article as “Temporary Provision with respect to
the State of Jammu and Kashmir”, The conclusion, therefore,
seems to me to be irresistible that clause (3) of Article 370
was not intended to be used from time to time. The correct
view appears to be that recourse is to be had to this clause
only when the Constituent Assembly of the State has been fully
framed.

*k sk Xk




Appendix IX

! The Constitution (Application to Jammu and Kashmir)
Order,1954
C.0.48

In exercise of the powers conferred by clause (1) of
article 370 of the constitution, the President, with the con-
- currence of the Government of the state of Jammu and Kash-
mir, is pleased to make the following Order-

1. (1)  This Order may be called the Constitution (Ap
plication to Jammu and Kashmir )Order 1954,

(2) It shall come into force on the fourteenth day
of May 1954, and shall there upon supersede
the Constitution (Application to Jammu and
Kashmir) Order, 1950. '

2. The provisions of the Constitution which in addition to
article 1 and article 370, shall apply in relation to the state of
Jamnmu and Kashmir and the exceptions and inodifications sub-
ject to which they shall so apply shall be as follows-

1. The preamble.

2. Part 1: To article 3, there shall be added the fol
lowing further proviso namely-

1. Published in the Gazette of Indian. extesordinary. Part 1, Section 3 dated 14" May,
1954,
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“Provided further that no Bill providing for increasing
or diminishing the area of the State of Jammu and Kashmir or
altering the name or boundary of that State shall be iritroduced
in Parliament without the consent of Legislature of that State.”

3. PartII:

4.Part IH:-

(a) This part shall be deemed to have been ap
plicable in relation to the State of Jammu and
Kashmir as from the 26th day of January, 1950.

(b) To article 7, there shall be added the fol
lowing further proviso namely:-

“Provided further that nothing in this article shall
apply to a permanent resident of the State of
Jammu and Kashmir who after having so mi-
grated to the territory now included in the Paki-
stan, returns to the territory of that State under
a permit for resettlement in that State or per-
manent return issued by or under the authority
of any law made by the Legislature of that State,
and every such person shall be deemed to be a
citizen of India.”

(a) In article 13, references to the commence
ment of The Constitution shall be construed as
reference to the commencement of this Order.

(b) In clause (4) of article 15, the reference to
Schedule Tribes shall be omitted.
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(c) In clause (3) of article 16, the references to

the State shall be construed as not including a reference to the
State of Jammu and Kashmir.

(d) In article 19, for a period of five years from the
commencement of this order:-

(1) in clause (3) and (4), after the words “in the interest
of’the words “the security of the State or”shall be in-
serted;

(1) in clause (5) for the words “or for the protection of
the interests of any Scheduled Tribes”the words “or in
the interests of the security of the State” shall be
substituted;and

(111) the following new clause shall be added, namely:-

(7) The words “reasonable restrictions” occuring in clause (2),
(3), (4) and (5) shall be construed as meaning such restric-
tions as the appropriate Legislature deems reasonable’

(e) In clauses (4) and.(7) of article 22, for the word
“Parliament”, the words “the Legislature of the
State”shall be substtuted.

(f) In article 31, clauses (3),(4) and (6) shall be omit-
ted; and for clause (5) there shall be substituted the
following clause, namely:-
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“5 Nothing in clause (2) shall effect:-

(a) the provisions of any existing law;or

(b) the provisions of any law which the State may here
after make:-

(i) for the purpose of imposing or levying any tax or
penalty; or

(ii) for the promotion of public health or the preven-
tion of danger to life or property; or

(iii) with respect to property declared by law to be
evacuee property.”

(g) In article 31-A, the proviso to clause (1), shall be
omitted; and for sub-clause (a) of clause (2), the fol-
lowing sub-clause shall be substituted, namely:-
‘(a) “estate” shall mean land which is occupied or has been let
for agnicultural purposes or for purposes subservient to agri-
culture, or for pasture, and includes-
(1) sites of buildings and other structures on such land,

(1) trees standing on such land;

(iii) forest land and wooded waste;
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(1v) area covered by or fields floating over water;

(v) sites of jandars and gharats;

(vi) any jagir, inam, muafi or mukarrari or other similar grant;
but does not include-

(1) the site of any building in any town, or town area or
village abadi or any land appurtenant to any such build-
ing or site;

(i1) any land which is occupied as the site of a town or
village; or

(iii) any land reserved for building purposes in a mu-
nicipality or notified area or cantonment or town area
or any area which a town planning scheme is sanc-
tioned.”

(h) In article 32, clause (3) shall be omitted; and after clause
(2), the following new clause shall be inserted, namely:-

“(2-A) Without prejudice to the powers conferred by clauses
(1) and (2), the High Court shall have power through out the
territories in relation to which is exercises jurisdiction to is-
sue to any person or authority, including in appropriate cases
any Government within those territories, directions or orders
or writs, including writs in the nature of habeas corpus, man-
damus, prohibition, quo warranto and certiorari, or any of
them,for the enforcement of any of the rights conferred by
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this part.”

(1) In article 35-

(1) references to the commencement of the Constitu-
tion shall be construed as reference to the commence-
ment of this order;

(i) in clause {a) (i), the words, figures and brackets
“clause (3) of article 32” shall be omitted; and

(iii) after clause (b), the following clause shall be added
namely:-

“{c) no law with respect to preventive detention made
by the Legislature of the State of Jammu and Kashmir, whether
before or after the commencement of the Constitution (Appli-
cation to Jammu and Kashmir ) Order , 1954 shall be void on
the ground that it is inconsistent with any of the provisions of
this part, but any such law shall, to the extent of such inconsis-
tency, cease to have effect on the expiration of five years from
the commencement of the said Order exceptas respects things
done or omitted to be done before the expiration there of”.

(j) After article 35, the following new article shall.be added
namely:-

“35-A.. Saving of laws with respect to permanent resi-
dents and their right: Not with standing anything contained in
this Constitution, no existing law in force in the State of Jammu
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and Kashmir, and no law here after enacted by the Legislature

of the State,-
(a) defining the classes of persons who are, or shall be, per-
manent residents of the State of Jammu and Kashmir; or

(b) conferring on such permanent residents any special right
and privileges or imposing upon other persons any restric-
tions as respects-

(1)  employment under the State Government;
(1)  acquisition of immovable property in the State;
(iii)  settlement in the State; or

(iv)  nght to scholarships and such other forms of
aid as the State Government may provide,

shall be void on the ground that it is inconsistent with
or takes away or abridges any rights conferred on the other
citizens of india by any provision of this Part.”

5. Part V:-(a) In article 54 and 55, references to the
elected members of the House of the people and to each such
member shall include references to the representatives of the
State of Jammu and Kashmir in that House; and the population
of the State shall be deemed to be forty-four lakhs and ten
thousand.

(b) In the provision to clause (1) of article 73, the words
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“or in any law made by Parliament” shall be omitted.

(c) Article 81 shall apply subject to the modifications of
that the representatives of the State in the House of the
people shall be appointed by the President on the recom-
mendation of the Legislature of the State.

(d) In article 134, clause (2), after the words “Parliament
may”, the words “on the request of the Legislature of the
State” shall be inserted.

(e) Article 135, 136 and 139 shall be omitted.

(f) In articles 149 and 150, references to the State shall
be construed as not including the state of Jammu and Kash-
mir.

(g) Inarticle 151, clause (2) shall be omitted.

6. Part X1 :- In article 246, the words, brackets and
figures “Notwithstanding anything in clauses (2) and (3)”
occurring in clause (1) and clauses (2), (3) and (4) shall be
omitted.

(b) Article 248 and 249 shall be omitted.

(c) In article 250, for the words “to any the matters enu-
merated in the State List” the words “also to matters not
enumatated in the Union List” shall be substitueted.
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(d) In article 251 for the words and figures, “articles 249
and 2507, shall be substituted and the words “under this con-
stitution” shall be omitted; and for the words “under either
of the said article”, the words “under the said article” shall
be substituted.

(e) To article 153, the following proviso shall be added,
namely:-

“Provided that after the commencement of the consti-
tution (application to Jammu and Kashmir) Order, 1954,
no decision affecting the disposition of the State of
Jammu and Kashmir shall be made by the Government
of India without the consent of the Government of that
a State”,

(f) Inarticle 254, the words, brackets and figure “or to any
provision of an existing law with respect to one of the mat-
ters enumerated in the Concurrent List, then, subject to the
provision of clause (2) and the words “or as the case may
be, the existing law”, occurring in clause (1), and the whole
of clause (2) shall be omitted.

(g) Article 255 shall be omitted.
(h) Article 256 shall be renumbered as clause (1) of that
article, and the following new clause shall be added thereto,

namely:-

“(2) the State of Jammu and Kashmir shall so exercise
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its power as to facilitate the discharge by the Union of its du-
ties and responsibilities under the Constitution in relation to
that State; and in particular, the said State shall, if so required
by the Union, acquire or requisition property on behalf and at
the expense of the Union, on if the property belong to the State,
transfer it to the Union on such terms as may be agreed, or in
default of agreement , asmay be determined by an arbitrator
appointed by the Chief Justice of India”.

(i)  Article 256 shall be omitted.

(3)  Inclause (2) of Article 261, the words by Par-
liament” shall be omitted.

(7) Part XII:-(a) Clause (2) of article 267, article 273,
Clause 2 of article 283, articles 290 and 291 Shall be omit-
ted.

(b) In articles 266, 282, 284, 298, 299, and 300, refer-
ences to the State or States shall be construed as not in-
cluding references to the State of Jammu and Kashmir.

(¢) In articles 277 and 295, reference to the commence-
ment of the Constitution Shall be costrued as reference to
the commencement of this Order.

(8) Part XIll:-(a) In clause (1) of article 303, the words
“by virtueof any entry relating to trade and commerce in any
of the Lists in seventh Schedule” shall be omitted.
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(b) In article 306, reference to the commencement of the

constitution shall be construed as references to the com-
mencement of this Order.

(9) PartXIVi- In article 308 , after the words “first
Schedule”, the words “other than the Jammu and Kasmir” shall
be added.

(10) PartXV :-(a) Article 324 shall apply only in so far as
it relates to elections to Parliament and to the offices of Presi-
dent and Vice President.

(b) Article 235, 326, 327, 328 and 329 shall be omitted

“11.  Part XVI:-(a) In article 330, references to the “Sched-
uled Tribes” shall be omitted.

(b) Article 331, 332, 333, 336, 337, 339, and 342 shall be
omitted.

(c) In article 334 and 335 reference to the State of State

shall be construed as not including references to the State
of Jammu and Kashmir.

(12) PartXVIl:- The Provisions of this Part shall apply
only in so far as they relates to-

(i)  the official language of the Union;

(i1}  the official language for communication be-
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tween one State and another, or between a State and the
Union; and ‘

(11) the language of the proceedings in the Supreme
Court,

Part XVIIL:<(a) To article 352, the following new clause

shall be added, namely:-

“(4) No Proclamation of Emergency made on
ground only of internal disturbance or imminent dan-
ger thereof shall have effect in relation to the State of
Jammu and Kashmir (except respects article 354) un-
less it is made at the request or with the concurrence
of Government of that State”.

(b) Articles 356, 357 and 360 shall be omitted.

14:- Part XIX:~(a) In article 361, after clause (4) the fol-
lowing shall be added, namely:-

“(5) The provisions of this article shall apply
in relation to the Sadar-i-Riyasat of Jammu and Kash-
mir as they apply in relation to a Rajpramukh, but with-
out prejudice to the provisions of the Constitution of

“the State”.

s~ (b)  Articles 362 and 365 shall be omitted.

(c)  Inarticle 366, clause (21) shall be omitted.
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(d) Toarticle 367, there shall be added, the

followingclause, namely:-
(4) For the purposes of this Constitution as it ap-
plies in relation to the State of Jammu and Kashmur,

(a) references to this Constitution or to the Provisions
thereof shall be construed as references to the Constitu-
tion or the provisions thereof as applied in relation to the
said State; '

(b) references to the Government of the said state Shall be
construed as including references to the Sadar-i-Riyasat act-
ing on the advice of his council of Ministers;

(c) references to a High Court shall include references to
the High Court of Jammu and Kashmir;

(d) reference to the Legislative Assembly of the said State |
shall be construed as including reference to the constituent
Assembly of the said State;

(e) references to the Parliament residents of the said State
shall be construed as meaning persons who, before the com-
mencements of the Constitution (Application to Jammu and
Kasmir) Order, 1954, were recognised as State:Subjects
‘under the law 1n force in the State or who are recognised by
any law made by the Legislatureof the State as Parliament
residents of the State; and

(f) reference to the Rajpramukh shall be construed as ref-
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erences to the persons for the time being recognized by the
President as the sadar-i-Riyasat of Jammu and Kashmir and
as including references to any person for the time being
recognised by the President as being competent to exer-
cise the power of the sadar-i-Riyasat”.

(15) PartXX:  To article 368, the following pervious
shall be added, namely:-

“ provided further that no such amendment shall
have effect in relation to the State of Jammu and Kash-
mir unless applied by order of the President under
clause( 1) of Article 370”.

16 Part XXI :-(a) Article 369, 371, 373, clauses (1), (2),
(3), and (5) of article 374 and articles 376 to 392 shall be
omitted. '

(b) In Article 372.
(i)  clauses (2) and (3) shall be omitted.

(i)  references to the laws in force in territory of
India shall include reference, \to Hidayats, Ailans,
Ishtihars, circulars, Robkars, Irshads, Yadashts, State,
Council Resolutions, of the Constitution Assembly, and
other instruments having the force of law in the terri-
tory of the State of Jammu and Kashmir; and

(iii)  references to the commencement of the Con-
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stitution Shall be construed as references to the com-
mencement of this order. :

(c) Inclause (4) of article 374, the reference to the au-
thority functioning as the privy Council of a State shall be
construed as a reference to the Advisory Board constituted
under the Jammu and Kashmir Constitution Act, 1996, and
reference to the commencements of the Constitution shall
be construed as references to the commencement of this
Order.

17.  Part XXII article 394 and 395 shall be omitted.
18.  First Schedule.
19.  Second Schedule: Paragraph 6 shall be omitted.

20.  Third Schedule: Forms V, VI, VII, & VI shall be omit-
ted.

(i)  forentry 3, the entry “3. Administration of can-
tonments” shall be substituted;

(i1) -~ entries 8, 9, 33 and 34, the words “trading cor-
porations including” in entry 43, entries 44, 50, 52,
54, 55, 60, 67, 69, 78 and 79, the words “inter State
migration” in entry 81, and entry 97 shall be omitted,;

(iii) for entry 53, the entry “53 Petroleum and Pe-
troleum products, but excluding the regulation and de-
velopment of oil-fields and mineral oil resources; other
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liquids and substances declared by Parliament by law
to be dangerously inflammable” shall be substituted;
and

~(1v) inentries 72 and 76, the reference to the States

shall be construed as not including reference to the State
of Jammu and Kashmir.

(b) The State list and the Concurrent list shall be omitted

23.

24.

“14.

15.

16.

17.

18,

19.

Eighth Schedule.

Nineth Schedule : After entry 13, the following entries
shall be added, namely:-

The Jammu and Kashmir Big Landed Estates Abolition
Act (No. XVII of 2607).

The Jammu and Kashmir Restitution of Mortgaged
Properties Act (No. XVI1 of 2006).

The Jammu and Kashmir and Tenancy Act (No. 11 of
1980). |

The Jammu and Kashmir Distressed Debtors Relief Act
(No. XVI11 0f 2006).

The Jammu and Kashmir Alienation of Land Act (No.
V of 1995).

Order No 6H of 1951 dated : 10th March, 1951 re
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sumption of Jagirs and other assingnments of Land
Revenue etc.

The Jammu and Kashmir State Kuth Act (No. 1 of
1978)”. : '

(8d.) RAJENDRAPRASHAD,
President.




